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ARIOUS and important as are the topics 

which preſent themſelves to 4 ſtudent of 
the law of England, there does not appear to 
me any which opens ſo wide and extenſive 4 
field for inveſtigation, as that which is the ſub- 
_ je of the following Effay. Contratts com- 
prehend the whole buſineſs of human negotia- 
tions. They are applicable to the correſpon- 
dence of nations, as well as to the concerns of 
domeſtic life. They include every change and 
relation of private property, and conſequently 
furniſh the principal ſubject, on which all legal 
and ren jurifdiction is exerciſed. 


But however different the objects the con- 
tracts reſpecting them muſt uniformly be deter- 
mined by the principles of natural or civil 
| _ Yet, although many works are extant, 

| A 2 both 
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both in our own and foreign languages, in 
which thoſe principles are applied to the rights 


and uſages. of other communities, no treatiſe 


has hitherto appeared, written profeſſedly to 
ſhew the connexion between thoſe general prin- 
ciples, and the laws of progenty in England. 


In order, e to i in a compact | 
and ſyſtematical form, the authorities extant in 
our books upon this ſubject, and by comparing 
them together, and examining their reſpective 
dependencies, relations, and conſequences, to 
diſcover the general rules and principles of na- 
tural and civil equity on which thoſe deciſions 
are founded, I was induced, at an early period, 
among other objects, to undertake that courſe 
of reading, on which J laid the foundation of the 
following tracts. Satisfied that in this branch of 
the law, as in every other part of ſcience, the 
primary object was to eſtabliſh a proper and ſolid 
ground-work, by obtaining a thorough ac- 
quaintance with the Prins by which it is 
governed. „5 ; 


In purſuing this plan, I ſought for no doubt- 
ful points to examine, obſcurities to elucidate, 
or errors to detect; but when, in the proceſs 
of this work, ſuch difficulties preſented them- 
ſelves, I was not deterred, by the influence of 
names, from canvaſſing, - explaining, and ex- 
pobng gm to the reader. 


Perhaps 


„ | 
Perhaps there may be ſome, to whom ſuch 
conduct may appeas not ſtrictly juſtifiable, as 
tending to diminiſh that reſpe& with which 
we ought to look up to thoſe, whoſe duty it 
is to adminiſter the laws, in a well-regu- 
lated ſtate: I confeſs, my mind is impreſſed _ 
with a different opinion; I cannot conceive it 
poſſible if, in taking a comprehenſive view of 
the numerous deciſions which have been made 
in this extenſive branch of the Law, one or two 
inſtances ſhould occur wherein analogy may have 
been overlooked, or principle diſregarded, it 
will furniſh any imputation on the wiſdom, in- 
tegrity, or diligence of thoſe who fat in judg- 
ment on ſuch occaſions. On the contrary, I 
was aſtoniſhed to find, that an attentive ex- 
amination ſhould not have diſcovered among 
the almoſt innumerable queſtions of property, 
which the extenſive reciprocal intercourſe of 
this great and commercial empire cauſe to be 
Judicially agitated, not more than one or two er- 
rors in judgment, and the developement of 
which (if they ſhould be admitted to be errors) 
can be attended with no other very impor- 
tant advantages, except the preſervation of 
uniformity in legal determinations, could be 
diſcovered. | | 


All reaſoning mult be founded on firſt prin- 
Ciples. The {ciencs of the Law derives its 
Principles 


E 
prineiples either from that dci! u ffiem Which 
was incidental to the introduction of feuds, or 
from the ſcience of morals. And, without a 
knowledge of theſe principles, we can no more 
eſtabliſh a concluſion in law, than we can ſee 
with our eyes ſhut, meaſure without anduad. = 
or count wachour: arithmetic. 


11 the 3 . * Sue in 
truth, and all general ſcience be reducible into 
flrſt principles, the ſame. remark will likewiſe 
apply to every diſtinct branch of each particular 
ſcience. Thus the law will have its principles 
of deſcent, its principles of purchaſe, its prin- 
ciples of repreſentation, its principles of con- 
ſtruction of inſtruments. For -inſtance, it is 
a rule of conſtruction that were, in ſeveral in- 
ſtruments made in pari materia, different words 
are uſed importing ideas of different things, 
thoſe words ſhall not be taken to mean the 
ſame thing: Thus were one act of parliament 
made to regulate gaming, ſpeaks of a gaming 
contract, and a ſubſequent act of parliament, 
made likewiſe to regulate gaming, ſpeaks of a 
ſecurity taken at the time of gaming, the one act 
has been expounded to intend the contract, and 
the other only the ſecurity: Now this conclu- 
ſion muſt have been founded upon ſome princi- 
ple, on which it muſt ultimately reſt. I take the 
ee to have been this, that as, in a formal 
inſtrument, 
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inſtrument,. made with JBerarids, "1 in which 
language is uſed technically, the fame words 
| muſt be taken to import the fame ſignification 
throughout, ſo, in ſuch inſtruments, a different 
penning muſt be taken - to import a different 
meaning or ſignification. This muſt be allowed 
as a ſelf-evident principle, as it is one, without 

the admiſſion of which, there could be no rule 
to find out the true and genuine ſenſe of lan- 
guage. If this be conceded, it follows of courſe, - 
that wherever. an inſtrument or inſtruments, in 
which the fame circumſtance occurs, is or are 
to be diſcuſſed and conſtrued, recourſe mult be 
had to this principle, and all our conelu- 
fions upon the import of words, expreſſing dif- 
ferent ideas, muſt be eſtabliſhed on its baſis. 
This propoſition cannot be denied, without de- 
nying the axiom in logic; that in reaſoning, 
the ſame conſequences will, in all caſes, invari- 
ably follow from the ſame premiſſes; I have 
therefore ventured, where this truth has been 
neglected, to expoſe the defect, and for the ſake 
of analogy, without a due attention to which the 
law muſt ceaſe to be a rational and demonſtra- 
tive ſcience, to contend even againſt authority, 
when ſo circumſtanced, as appearing to me not 
to be ſounded in law. 


If I have argued againſt the propriety, or ſtrict 
legality of blending together legal and equitable 
rights, 
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rights, x as an innovation upon our ſyſtem VE ju- 
_ riſprudence, and ſubverſive of its firſt princi- 
ples; it has not proceeded from a diſpoſition, in 
itſelf inimical to ſuch temporary modifications 
of the law, as muſt and ought to be made to 
- fit it to the exigencies of civil ſociety, at dif- 
ferent periods and under varying circumſtances ; 
but from a conviction that this ſecondary prin- 
cCiple of accommodation, mult not be extended 
ſo far, as to permit the warping of fundamental 
principles, to which we muſt adhere with a ſacred 
veneration, if we wiſh to preſerve that conſtitu- 
tion of government under which we have the 
_ happineſs to live. For what ſecurity has the 
conſtitution, if it be not in the internal policy of 
our country, exhibited i in that wiſe and benevo- 
lent adminiſtration of commutative juſtice, ac- 
cording to thoſe great principles and. maxims 
of law and equity, which have been ratified by 
the ſanction of ſucceſſive ages? Quop BONI 
EST JUDI CIS AMPLIARE JURISDICTIONEM, is a 
wiſe maxim, when properly underſtood. Taken 
in its true and genuine ſenſe it means, that a 
judge ſhould ſo model and adapt the rules and 
Principles of juſtice to the exigencies of man- 
kind, that they may accommodate all times, 
manners and circumſtances. But a power to 
model and adapt, by no means involves a power 
to create or annihilate. The former belongs to 
conſtruction, the latter to legiſlation. That a 


right 


e EI I 
right in itſelf purely legal cannot be the pro- 
per ſubje& of diſcuſſion in a juriſdiction purely 
equitable, and that à right purely equitable, 
cannot be the proper ſubje& of a purely legal 

juriſdiction, are axioms which cannot be de- 
nied, ſo long as the law recognizes a diſtinction 

between legal and equitable rights. It is a pro- 

poſition as ſelf evident, as _ nn is no} * 
or white black. 8 


N man who is e wk ch Jos of 
England, knows that law and equity, although 
they aim at the ſame end, which is to do juſtice, 
are diſtinctly adminiſtered in their reſpective 
_ courts, by their particular judges, and rules of / 
juſtice, The chancellor is inveſted with an ex- 
traordinary and. uncontroulable power to judge 
according to that which is alledged and proved, 
He has authority to direct the uſe of a legal 


right to an equitable purpoſe, if he can obtain 


evidence of facts, which prove, that in con- 
ſcience it ought to be ſo applied; but the judges 
of the common law have no ſuch authority, they 
are to judge according to a ſtrict and ordinary 
or limited power. So long as theſe juriſdictions 
continue diſtinct, ſo long muſt the rights alſo 
over which they have juriſdiction. A pure 
truſt may be Judged of at law, but it muſt be 
executed in equity. The rules of law and equity 
| cannot be: guided by the fallbilicy of men; it 
_ would 


TT 
would be deſtructive to the intereſt of the com- 
munity that they ſhould. For whatever plauſi- 
ble reaſons of convenience. or expediency may 
be offered to the contrary, they will be found, 
on inveſtigation, referable only to particular 
inſtances. But it is abſolutely neceſſary for 
the advantage of the public at large, that the 
rights of the ſubje& ſhould, when agitated in 
a court of law, depend upon certain and fixed 
principles of law, and not upon rules and con- 
ſtructions of equity, which when applied there, 
muſt be arbitrary and uncertain, depending, in 
the extent of their application, Upon the . 
and caprice of the judge. 


# the mind of man of common ſenſe and 
information is not as much ſtartled, when he 
hears a court of law giving a remedy for the re- 

covery of a debt againſt a married woman, by 
che ordinary courſe of legal proceſs againſt her 
perſon and ſeparate eſtate, as he would be were 
he witneſs of ſuch court adjudging.the ſpecific 
execution of a contract, directing the perfor- 
mance of a truſt, controuling the uſe to be made 
of a judgment at law, or guiding the conſcience 
of a party to whom fraud is imputable ; it is 
not, becauſe the principles of the law are not as 
groſsly violated in the one caſe as in the other, 
but becauſe the opinion, that ſuch a woman can 
| have no property or liability but what is found. 
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learning. If he were made to comprehend that 
fuch an adjudication cannot be given without 


violating a legal principle ooeyal with deen. 
tence of the common law, that a feme covert can 
| have no legal property, aud has. loſt all ability ty 
contra#; he would fee that it was a legal con- 


cluſion without legal premiſſes to ſupport it, that 


it was a building without a foundation. He 


would chen be alarmed at ſuch a judgment, as 


aſſuming the ſhape of a legiſlative not a judicial 


act. But if he were inſtructed a little further, 


that ſuch debt aroſe out of an annuity contract, 
his ſurpriſe would be ſtill greater; for he would 


then perceive, that a court of law had not only 
taken upon itſelf to bind a perſon to a contract 
who at law had no capacity of contracting, but 
to direct the application of a truſt fund, and to 
enforce a right, unattainable but in equity, of a 
nature which a court of equity ſets its face 


againſt, as founded upon a contract unequal and 


deſtructive to one of the parties. He would 


diſcover, on the part of a court of law, an equi- 
table adjudication binding an equitable right, 
in favour of a mere legal claimant, having no 
_ equitable principle in his favor. If a judgment, 
founded upon theſe premiſſes, can be deemed 


lav, all reaſoning upon legal and equitable | 
. at an em, no diſtinction ſubſiſts between 
them. 


ed upon a truſt, is not immediately obvious to 
one not intimately acquainted with technical 


„ 
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them. Such an adjudication muſt be aban- 


doned, or reſt upon the maxim © fer pro ratione 


voluntas, againſt the introduction of which 
maxim into our law, (which thoſe who have 


been beſt acquainted with it, have entitled the 


perfection of reaſon) the country would, there 
can be no doubt, enter an eternal proteſt, and 
Lexclaim with the barons * old << NoLumus 
LEGES ANGLIE MUTARI,” : 


Fa 


I thought i it bs to Abit theſe Sr | 
vations to the reader, as my exeuſe for arreſting 


his attention in the diſcuſſion of ſome ſubjects in 
the following tract, which, if the ſanction of a 
few years can bear down that of ages, muſt be 
deemed law at this day, but which, in an eſſay 
of this nature, whoſe object is to develope 
principles, could not be paſſed over without 


| inveſtigation. 


X : 
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It behoves me likewiſe to mention one other 


circumſtance, which is, that the reader will find - 
many of the obſervations and general remarks, 
here ſubmitted to his conſideration, have been 
taken as well from the civil law writers, as from 


thoſe who have diſcuſſed the theory of the laws 


of nature and nations, to which J frequently re- 


ſorted, knowing them to have been the ſources, 


from which thoſe great and diſtinguiſhed charac- 


ters, who laid the foundation of that noble ſu- 
perſtructure, 


I 
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perſtructure, the ſyſtem of equity, as now ad- 
miniſtered in this country, evidently received 
moſt eſſential aſſiſtance. But I did not deem it 
neceſſary to refer to the paſſages particularly, as 
they do not derive their authority in our law, 
from their being to be found in the Code, or the 
Digeſt, in Grotius, or in Puffendorfe, but from 
being recognized in our own Courts. | 


With theſs n I ſhall leave the 3 to 
its fate, under a confidence that it will meet che | 
ſame candid reception, with which the profeſ- „„ 


ſion have honored the former Tee of 
the author. | 2 


notice 
Lincoln's Inn Fields, 


1790. 
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INTRODUCTION. 


On the Primitive State of Property. 


occaſions required to his own uſe. This injured no 


man, ſince there was then more than ſufficent to an- 


ſwer the exigencies of all. p 7 

The exerciſe of this common right in a ſtate of 
nature, ſtood in the place of that right of property 
which ſubſiſts in a civilized tate; for no man could 
then juſtiy take from another, that which another had 
firſt taken to himſelf. But if the firſt taker afterwards 
abandoned it, others might make uſe of it in their turn. 
. But during the occupation of the firſt taker, he ac- 
_ quired a right, by virtue of which he was entitled to 
prevent others from interrupting bim in the enjoyment 
of that, of which their Creator had granted them the 
common uſe. This ſtate is well illuftrated by the 


ſimile of a theatre, which though open for every per- 


fon that comes, yet the place in whjch any individual 
fits, is, in a proper and peculiar ſenſe, his own; for 
the moment any place is filled, nobody has a right to 


remove the occupier for the purpoſe of ſeizing it for - 


himſelf. | | 
Such was the condition of man with reſpe& to land, 

while he continued in a paſtoral ſtate; for the indi- 
vidual was only entitled to the poſſe/ton of the ſpot, 


which was in the immediate occupation of his herds 


and flocks. But neceſſity, and the ſagacity of man, 
ſoon ſuggeſted, and opened to his view, the' advanta- 


ges that might be derived from the cultivation of the 


ground. When an individual had beſtowed a portion 
of his labour, on a particular ſpot, and thereby rendered 


it more productive than it was in a fate of nature, 


the idea was eaſily adopted, that his right to that ſpot 
did not expire with every temporary dereliction of poſ- 


ſeſſion; he was entitled to the produce in the courſe of 


the ſeaſons. This1cd to the diviſion of the land. Then 
portions of it were in the firſt inſtance diſtributed 
among the nations of * earth, and afterwards by a 


progreſſive 


| EN originally poſſeſſed all things in common. 
In this ſtate every one converted whatever his 
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L *. ] progreſſive * ſubdiviſion aſſigned to tribes, families, 


1 


and individuals. 1 | 

To effectuate the ſtill further advance of civilizati- 
on, labour and induſtry were neceſſary; which led to 
variety of inventions, by which the gifts of nature 
were made to contribute in a far greater degree to the 
conveniencies of- life, than they were capable of doing 


in their primitively uncultivated ſtate. Then the an- 


cient community of goods was no longer conſiſtent 


with that equity which in a ſtate of nature required an 


equality of diſtribution. Things derived an acceſſion 
of value from labour which they had not in their pri- 
mitive ſtate; and it was juſt that the produce of each 
man's induſtry ſhould be fo far his own, that no other 


ſhould ſhare the benefit of it, without his permiſſion. 


New ideas of property then neceſſarily preſented them- 
ſelves to the mind, whereby every one, who poſſeſſed 
himſelf of things which he improved by his labour and 


induſtry, was conſidered as having thereby acquired a 


right to retain them as his own, although they were 


not neceſſary to his immediate uſe; unleſs he diſpoſed 


able goods was eſtabliſhed by civil laws, of which the 
charaQteriſtic is, that others are always excluded; 


whereas in a communion of goods (i. e. in a ſtate of 
nature) others are not excluded from things, of which 


any one is poſſeſſed, except ſ long as they are in the 


actual uſe of the preſent occupier. In an advanced 


ſtate of ſociety, this right of excluſive enjoyment is 


far that purpoſe. | | 5 
Now as things which were the objects of property 
were of different natures, adminiſtering in different 
ways to the neceſſity and convenience of men, it hap- 
pened that the individual had ſometimes more things 


of them at his will and pleaſure to others. This laid 
the foundation on which excluſive property in *move- 


confirmed and modified in various ways, by laws made 


of one kind and fewer of another than his occaſions re- 


quired. He found it therefore convenient to. exchange 
thoſe things of which he had a ſuperfluity, for thoſe in 
which he was deficient. Hence originated traffic, 


which is a neceſſary conſequence of property in goods, 


and reciprocal accommodation. But the commutation 


of commodities. being, in the courſe of time, found 


inadequate to the various, and combined tranſactions 
to which ſociety gave riſe, it became neceſſary to 


agree on ſome common. meaſure, by which things, 


different - 


— Be a an 
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different *in their nature, might be compared together, [ *y, 1 


and made equivalent to one another. To anſwer this 
end, men agreed to place an imaginary value on ſuch 


permanent ſubſtances, as might become the ſtandard 


of compariſon between the different articles of pro- 
perty; and metals being found the moſt generally con- 
venient for this purpoſe, they were adopted as the me- 
dium of exchange. Thus was money introduced, 
which has furniſhed private people with the means of 
extending their poſſeſſions ; and rendered practicable 
that unequal diviſion of property, which we now ſee 


1 


prevail. 


The diſcovery and adoption of this medium of value, 


money, enabling men tb encreaſe their poſſeſſions both 
of real and perſonal things in an extent not prac- 


ticable before its introduction, and conſequently en- 


larging the notion of poſſefling accumulated property, 


put an end, in great meaſure, to the original mode of 
acquiſition, by taking poſſeſſion of that which belonged 
to no man, which act we have ſeen was the foundation 
of all individual property, and conſequently, of all 
derivative acquiſition. a 
A thing may become ours, from a derivative ac- 
quiſition, either by virtue of ſome act of another, or by 
virtue of ſome poſitive inſtitution. | 

The former of theſe modes of derivative acquiſition 
will alone be material for our preſent conſideration. _ 

Derivative acquiſition, by virtue of ſome act of ano- 


ther, is effected by contract. 


g go! 


A contraQ, according to the common law definition 


of it, is an agreement between two or more concerning 


ſomething to be done, whereby both parties are bound 
to each other, or one is bound to the other. But, by 
the writers upon general law, it is defined to be, 
« Duorum pluriumve in idem placitum conſenſus, obliga- 


tionis licitè conſtituendæ vel tollendæ cauſa datus that 


is, the conſent of two or more perſons in the ſame 
thing, given with the intention of conſtituting, or 
diſſolving lawfully ſome obligation. Perhaps the fol- 
lowing deſcription will be deemed more {imple than 
either. „A contract is a tranſaction in which each 

B 2 . party 
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| included; for, in all theſe tranſaQions, there is a mu- 


the very nature an 


7 | 


party comes under an obligation to the other, and 


each, reciprocally, acquires a right to what is promiſed 
by the other.” | bs 


It is evident that, under theſe definitions of a con- 
tract, every feoffment, gift, grant, leaſe, loan, pledge, 


bargain, covenant, agreement, promiſe, &c. may be 


tual conſent of the minds of the parties concerned in 
them, upon agreement between them, reſpecting ſome 
property or right that is the object of ſtipulation. 

The ingredients requiſite to form a contract are, 
Firſt, Parties. Secondly, Conſent. Thirdly, An 
obligation to ben or giſſolv ec. 

That theſe things muſt coincide, is evident from 

T eſſence of a contra@: for the re- 

gular effect of all contracts being on one ſide to ac- 
quire, and on the other to part with or alien ſome pro- 
berg or to abridge and reſtrain natural liberty by 
inding the parties, or one of them, to do, or re- 
ſtraining them, or one of them, from doing, ſome- 
thing which before he might have done, or omitted 
doing, at his pleaſure, it 1s neceſlary * that the party 
to be bound, ſhall have given his free aſſent to what 


is impoſed upon him. 


I his mode of conſidering contracts is agreeable to 


the Roman law, which ſays: © In omnibus rebus, 


to which he has aſſented. 


quæ dominium transferunt, concurrat oportet affectus 
ex utraque parte contrahentium ; nam ſive ea venditio, 
ſive donatio, ſive conductio, five quælibet alia caufa 
contrahendi fuit, niſi animus utriuſque conſentit, per- 


duci ad effectum id quod inchoatur non poteſt.“ And 


no contract can be ſaid to be ſtrictly ſuch, unleſs the 
party aſſenting be under an obligation to perform that, 


* 


Theſe obſervations lead us, Firſt, to the conſide- 


ration of what perſons have a capacity to aſſent, ſo as 


to oblige themſelves, or others, by agreement. And, 


ſecondly, what circumſtances are neceſſary to conclude 


that the parties to a contract have aſſented, and thereby 
- conſtituted a pertect obligation, | Gy 


— — 


$54 
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. 


Pt the Aﬀent to Contraits or Agree- [ *9) 


= - 


irrefiflible impulſe, the power, of ſelf-government be- 


* 


ments, and the Power reſfding in 
different Perſons, as moral Agents, 
to bind themſelves and others, 


Ik have already ſuggeſted, that it is of the gſcnce 
of every contract or agreement, that the par- 


ies to be bound thereby ſhould conſent to whatever is 
tſtipulated; for, otherwiſe, no obligation can be con- 


tracted, or concomitant right created. I ſhall, there- 


+ 


core, conſider, | 


Firſt; What perſons are capable of binding them- 
ſelves by their contracts or agreements, RE 
Secondly; What perſons are capable of binding 
themſelves, and alſo others, by their contracts or agree- 
ments. : „ 

Thirdly; In how many ways an aſſent to a contract 


or agreement may be given. 


* And, fourthly; What circumſtances invalidate [ * 10 
ſuch aſſent. : IG. | 
Firſt, In order to aſcertain what perſons have a moral \ Res 
wer to bind themſelves by their contracts and agree- 1 
ments, we muſt conſider what we mean by the term Fog 
« Aﬀent.” Now the term © aſſent” ſignifies the ac- | 
2 of the mind to ſomething propoſed or af- . 
an and 1 in 1 law, firſt, a 
power of aſſenting; ſecondly, a moral power; 
4 thirdly, 3 free ue of thoſe powers, 
Therefore the abſence of any of theſe capacities in 
either of the parties to a contract or agreement, ren- 
ders the. perſon labouring under it incapable of entering 
into an agreement to bind himſelf, or, by virtue of his | 
It is evident then, that a man who is not perſectly e 
maſter of his reaſon, is incapable of giving a ſerious L. 
and valid aſſent to a contract or agreement thereby to * bo 
bind himſelf; becauſe ſuch aſſent is an act of the under- | * 
ſtanding, of which perſons ſo circumſtanced are 
morally incapable, their actions being the reſult of an 
\ 


2 


ing 


* 
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[* 11.1 | ing wanting. In this reſpeQ, idiots “ and lunatics are 
Lo incapable of entering into contracts or agreements to 
bind themſelves or their wn property, the eſſence* of a 


to be imputed to them, but to their difſeaſe,// It was 
Inſtit, liv. 3. therefore held in the Roman law, quod furi ſus xullum 
tit. 20. de inu-⸗ e ; Ee ; , . 
til. Stipul, 8. negotium gerere poteſt, quia non intelligit quod agit. AC- 
Furiote. cording to the law of England, alſo, all deeds, gifts, 
4 Rep. 126. grants, and conveyances, not of retord, made by per- 
Perk. ſet. 21. 8 , | ee og ee ben . 
Finch. 102. ons of theſe deſcriptions, with a view to transfer their 
2Roll Abr. property, whether real or perſonal, are actually void; 
728. becauſe ſuch difabilities do not diſcharge or annul, 

but make the contract abſolutely inoperative ab initio. 
4 Rep. 123, And thoſe caſes, wherein it has been held that the 


Show. Pai. Ca. deeds of ſuch perſons are not void, but voidable, pro- 


their acts, if diſadvantageous to themſelves, 15 being 


152. ceed only upon the notion that non &ff factum cannot 


be pleadec to them, becauſe they have the form, though 

not the operation of deeds, and, therefore, are not 
void (that is, as not being deeds) without ſhewing the 
ſpecial matter which makes them, notwithſtanding 
their form, of no efficacy in fact. But the better opi- 
nion ſeems to be, that, as ſuch an imbecillity goes to 

the giſt of the action, and proves the contract a nullity, 


112.1 it may be taken * advantage of on the general iſſue.— 


Thus it is-Jaid down by Apton, 39 H. 6. 42 b. that a 

warranty, entered into in a deed by one nan compos, is 

afnnally void, becauſe the deed is void. PRE 
Thowpſln v. . So It was adjudged in the court of King's Bench, 
Leach, 3 Mod, in the caſe of Thompſon and Leach, that a ſurrender by 
gut {po A perſon · non compos being actually void, a contingent 
1. N.,. „ ' remainder, depending upon the eſtate of the perſon 
3 l.ev. 284. non campos, was not deſtroyed by ſuch ſurrender. 
Po 0 . And where it appeared on a ſuit in chancery, inſti- 
Catch. 551 tuted on behalf of a lunatic, that the defendant therein 
250 435. had conveyed lands to the lunatic, in conſideration of 


Attoracy Gen. which, the lunatic had aſſigned to him a ſecurity for 


1 18 money to ſatisfy him the purchaſe money; the court 
113. directed the defendant to account for the money, and 


| to pay the ſame with damages. | 
Co. I. 2. b. But, although, in an abſtract view, and conſidering 
Bac. br. 84. the point merely in a moral light, and according to the 
nature of things, property cannot be acquired criginalh 
by one deprived of reaſon; becauſe, in this method of 
acquiring property, the acquiſator muſt be 9 
| | e | 0 


2 Vent. 203. 


contract being, in ſuch caſes, wanting on their parts, 
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* of a volition, or intention to take poſſeſſion of, and [ * 13. ] 
bold ſuch a thing as his own, which is the foundation 
of his right; yet, by the law of England, (which, in 
that reſpect, agrees with the law of moſt civilized 
ſtates) perſons labouring under inſanity are confidered 
as competent to acquire property from others by a 
derivative title; for, though, in this caſe likewiſe, 
to give effect to a transfer of property from one to 
another, it is required, in the common courſe of 
things, that the party receiving ' be capable of judging 
of, and aſſenting by proper ſigns to receive, what is 
transferred; yet, as the granting party is capable of 
aſſenting and thereby binding himſelf, the law is fa- 
' tisfied, prima facie, with the preſumed aſſent to re- 
ceive what it is intended will be beneficial, and ad- 
judges this equivalent to a formal aſſent to accept, ſo 
far as ſuch aſſent is neceſſary to give efficacy to a con- 
tract, and to veſt the property transferred, in perſons 
ſo circumſtanced. And if ſuch perſons obtain or re- 
cover their intellects and agree thereto, ſuch acceptance 
becomes binding; but if they die during their inca- 
pacity, or recover their intellects, and die without 
agreement, their heirs may avoid ſuch acceptance ; 
for they ſhall not be bound by the contracts or agree- 
ments of * perſons who, in fact, want capacity or pow- 
er to contract. | | * -up 


* 


However, notwithſtanding the contracts 


as a 


23 

and agree- * 2 04.4 0s, A 
ments of perſons non compos to alien their property be 4 
void, and this even as to themſelves; yet the better 
opinion is, that perſons, ſo circumſtanced, cannot, 
themſelves, when they recover their intellects, take ad-. 
vantage of their own incapacity. | | N 


* #.# 
£4067 


Thoſe, who contend that a perſon non compos may, 
on his recovery, defend himſelf from his contracts by 
pleading his incapacity, found the propoſition they 
maintain on the authority of the Regiffrum brevium, in pol. 228. 
which there is a writ for the alienor bimſelf to recover | 
lands aliened by him during his. inſanity, dum fuit non 
compos mentis ſua, ut dicit, &c.; on the authority of C. 28. fol. 66, 
Britton, who ſtates, that inſanity was a ſufficient plea | 
for a man to avoid his own bond; and on the reaſoning 
uſed by Fitzherbert in his Natura Brevium, where he | 
contends, * that it ſtands with reaſon that a man ſhould Fel. 466. 
ſhew how he was viſited by the act of God with in- 
firmity, by which he loſt his memory and diſcretion 
for a time; and compares this caſe with that of an in- 
- fant 


115.2 


manner of diſcretion; for that if he kill a man, it is no 
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fant who * may avoid his feoffment, grant, or leaſe, 
as well within age as of full age.” And further argues, 


that 'the caſe of the non compos is ſtronger in law than 


the caſe of the infant, becauſe the infant is conſidered, 


in law, as having a diſcretion ſo as to ſubject him to be 


reſponſible for crimes, whereas the non compos hath 0 


_ felony, nor ſhall it ſubject him to any forfeiture.” 


Thoſe who maintain the contrary propoſition, rely 
upon the caſes to be found in the year-books during the 


reign of Edward the Third, from which it appears to 


have been the opinion of the judges at that period, that 
no ſuch plea was admiſſable; for in Mich. 5 E. 3. Pl. 
131. Herle ſays, that ſuch an iſſue in law, as that, at 


the time of the obligation made, the obligor was of 


non-ſane memory, cannot be received; and 35 Afl. 


Pl. 10. of rent, on a releaſe of the plaintiff pleaded in 


bar, to which he replied, that he was of non Jane me- 
mory at the time of making it; it is ſaid per Monbray, 
you ſhall not have a writ of dum non fuit compos ments 
of your own ſeiſin, &c. nor, by conſequence, ſuch 
plea; and he ſaid, that the judges, having been ſpoken 
to, were of the“ ſame opinion: But the cauſe was ad- 
journed, and no more is to be found reſpecting it. 


And, in the 2gth. Hen. 6. on a queſtion, whether the 


heir of one who had aliened when of non-ſane. memory 
could deteat the ſame by entry without action, Priſot 
lays it down as ſettled law, that the anceſtor himſelf could 
not have defeated his feoffment by action or entry; becauſe 


the law would not ſuffer him to diſable himſelf : and 


he took a diſtinction between this caſe and the caſe of 


* infancy, of which the feoffor wow himſelf take ad- 


vantage: and, upon the principle above-mentioned, 


the whole court were clearly of opinion with Priſot as 
to the point we are now diſcuſſing. Accordingly, 


Littleton (who lived in the reigns of Henry the 6th, 
and Edward the 4th, and writ his book on Tenures 
in the 14th year of the latter prince's reign) ſtating 


(ſect. 405) the right of the heir of a man of non. ſane 


memory to enter into the lands of his anceſtor notwith- 
ſtanding a deſcent caſt, uſes the following ſtrong lan- 


guage as to the point in queſtion. & And in this you 


may ſee a cafe where the heir may enter, and yet his 
anceſtor, which had the ſame title, could not enter. 
For he which was out of his memory at the time of 
ſuch deſcent, if he will enter after ſuch a deſcent, if 

5 | | an 


8 & vx. 
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an * action upon this be ſued agaipſt him, he hath [ 12.1 
nothing to plead for himſelf or to help him, but to fay, 
that he was not of ſane memory at the time of ſuch de- 
ſcent, &c. An he ſhall not be received to ſay this, for 
that no man of full age Pall be received in any plea by the 
law To DISABLE HIs OWN PERSON, but the heir may 
well diſable the perſon of his anceſtor for his own ad- 
vantage in ſuch caſe; for that no laches may be ad- 
judged in him which hath no diſcretion in ſuch caſe.” 
And (ſection 406) he proceeds thus: *“ And if ſuch 
a man of non-ſane memory make a feoffment, &c. he 
| himſelf cannot enter, nor have a writ dum non fuit cm- 
pos mentis, &c. cauſa qua ſupra; but, after his death, 
his heir may well enter, or have this writ, at his 
choice.” © Wo 5 | 
This concluſion of Littleton, in which he is ſupported. 
by Lord Coke (after an examination of all the autho- 
rities, and all the elementary writers before his time) 
is further corroborated by ſeveral deciſions reported in 
Croke Elizabeth, which, from their having been de- 
cided fo near the period in which Fitzherbert wrote his 
Natura Brevium (which was in the time of Henry the 
8th) furniſh a ſtrong ground to doubt, whether this 
rule was not, * at that time, ſettled, notwithſtanding [*18.] 


Fitzherbert reaſons ſtrongly againſt it. | 
The firſt caſe, I allude to, is that of Stroud and Stroud v. Mar- 
Marſhal, where debt was brought upon an obligation, al. Cro- Eliz. 


and the defendant pleaded,' that, at the time of the s- 


e obligation made, he was de non- ſane memory; and it was, 

d on demurrer, adjudged to be ny plea. e | 

'f And in * Caſe of Croſs and Andrews (in the ſame ama 5 An- 

— reporter, during the ſame reign) in which an action EH 3 3 

d, upon the caſe was . an innkeeper, 23 — 
s wherein the plaintiff declared on the common cuſtom 2. D. 2. | 

V of the realm, that an innkeeper ſhould keep the goods 

h, of his gueſts ſafely; the defendant pleaded, that when 

s the plaintiff lodged with him, he was tick and of non- 

8 Jane memory, by occaſion of his indiſpoſition; and this 

* plea, on demurrer, was held bad. And one reaſon 

* given was, that it did not lie with an innkeeper to ſay, 

5 he was of non. ſane memory on this action, any more than | 

Ju in * P Frag obligation. | 

lis o theſe authorities may be added Beverley's caſe, Beverley'seaſe, * 
I wherein it is Rated, that * points, upon 2 4 Rep. 13. 
1 


'[*29: ] 


[*20.] 
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and on good conſideration, æ were unanimouſly reſolved 
per totam curiam, 1ſt. That every deed, feoffment, or 


gtant, which any man non compos makes, is avoidable, 
and yet ſhall not be avoided by himſelf ; becauſe it is 


a maxim in law, that no man of full age ſhall be, in 


any plea to be pleaded by him, received by the law to 
ſtultify himſelf and diſable his own perſon. 2d. If che 
common law. had given a writ of non compos mentis to 


him who has recovered his memory after alienation, 


certainly it would have given him remedy for the main- 
tenance of himſelf, his wife, children, and family, 
although he recovered not his memory, but continued 


non compos mentis. 
However, notwithſtanding the weight of the autho- 
rities 1 have cited, it might be contended, if the rea- 


ſon of the thing were of that fide the queſtion, that the 


writ in the Regiſirum Brevium evinces,. that the ancient 
common law recognized this kind of plea by the party 


non compos himſelf, and that the caſes, however nume- 


tous, being founded on a miſtaken notion, are not of 
ſufficient weight to counteract the evidence of ſuch a 
writ in that valuable repoſitory. But upon a fair 
inveſtigation of the queſtion, it appears to me, that, 
according to the ſpirit of the common law, the ſtrongeſt 
arguments will be found againſt receiving ſuch a plea. 
Fitzherbert, who contends moſt ſtrongly in favour of 


its admiſſion, founds his argument, in defence of that 
© propoſition, principally, on the analogy between the 


caſe of inſanity and the cafes of infancy and dureſs : 
but there ſeems to be a wide difference in the nature 


of the diſqualifications; for infancy and dureſs are facts 


capable of being proved without having recourſe to the 


actions of the parties meant to be diſqualified. © They 
cannot be aſſumed where they do not really exiſt. But 


inſanity, being a quality annexed to the mind of the 


party who is ſubject to it, is a concluſion upon his 


ſtate of mind to be drawn only from his own actions. 
A perſon therefore may aſſume this diſability, whereas 


he cannot feign the other, the proof not originating in 


himſelf and his actions, but ſubſiſting independently. 
That being the caſe, the law (which is anxious to 


provide againſt the poſſibility of committing fraud, at 


the ſame time that it provides tor the protection of 
right) removes the, temptation to practice the former, 


by. protibiting every man from letting aſide his own 
Eb, | deliberate 


r TRY IT . ̃˙ ũꝛũ!̃ . ²7˙⁰eutib HA EI CES ng 


R 9 - 
* 5 
Nx. 


: Ly 
! 
* R 


OR AGREEMENTS. . 5 


ed 5 3 . 
liberate acts by * ſtultifying himſelf, although it 21.71 

4 ary Hy a po by which his heirs after his death, or 83 

15 his friends whilſt he is living, may avail themſelves f 


this diſability. And it is to be "obſerved, that the law 
in theſe cafes does not proceed upon the ground that | 
the party is bound; for that cannot be, gr that, 0 
by the law of nature, he wants the capacity to atlent to | 
a contract; but, becauſe. the policy of the Jaw, which 
| rather ſubmits to a particular miſchief than a public in- 
convenience, ſets bounds to the law of nature in point 
of form and circumſtance. e AR e 5 
For ſimilar reaſons of public policy, all acts done by 4 Rep. 224. = , 
idiots and Junatics in a court of record, as fines, re- ni | 
coveries, and the uſes declared upon them, recogni- 2 Intt. 485. 
zances, ſtatutes, and the like, are good, and neither Bro. tit. Fines 9g 
they themſelves, nor their heirs, nor executors, can 10 Re SER 


nt Bro. fait inrol. hy 
avoid them. | | B 14. 

* The law, in ſome inſtances, proceeds upon the 

wel ſame principle with regard to infancy and dureſs ; for 

of if an infant levy a fine, ſuffer a recovery, or enter into 

F a ſecurity'of record, and omit to avoid them before he 3 

mw come of age; or if a feme covert levy a fine; the 

als former cannot avoid ſuch aſſurances and ſecurities on 

it *the ground of infancy, nor the latter ſuch fine on the L“ 22. J 

l. ground of dureſs. 1 e 6 

of But mark the reaſon of all theſe exceptions: it is 

u. not becauſe the law binds perſons, who by defects or \ , 

he diſabilities are either by the law of nature or the law of 

35 the land, difabled to contract, but directly the contrary ; 

8 it is, becauſe the law finds them to be perſons not ſo 

25 difabled, and does not admit the averment of ſuch 

he diſablement, becauſe, in the one caſe, it is certified 

105 by the invincible and indiſputable credit of the judge 

ut (which is the higheſt evidence the law knows of) that 

he the non compos, or the infant is a perfect and able per- 

us ſon, and becauſe, in the other caſe, the wife is exa- 

all mined of her free will judicially by an authentical 

1 perſon, truſted by the law, and by the king's writ for 

10 that purpoſe, and ſo taken in ſome fort as a ſole woman. 

ly. And, therefore, the authority of the record is not to 

0 be conteſted, nor is it to be avoided by any averment 

at againſt the truth of it: for that would tend to leſſen 

of the credit of judgments in courts of record, by trying 

er, them by other rules than themſelves. So that the 

= lame law of policy, which prohibits a perſon non compes 


trom ſtultifying himſeif upon grounds of public 
pn, „„ sonvenience, 
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[* 23. ] * convenience, likewiſe, upon ſimilar grounds, pro- 
9 5 hibits an infant, or feme covert, from taking advantage 
of infancy or coverture, when to permit ſuch plea 
would be attended with public inconvenience. 5 
Then, if the ground of general inconvenience be a 
| ſufficient reaſon in our law for admitting a miſchief in 
particular, to prevent a public inconvenience, by hold- 
ing not only ſuch perſons, but alſo their heirs and exe- WW 
cutors, to their contracts if of record, and refuſing Wa 
to admit all averments in ſuch caſes of theſe difabilities 
in perpetuum; ſurely there is nothing ridiculous in the 
common law having adopted the maxim, that a man 
ſhould not avail himſelf during his life of his own folly 
or inſanity ; becauſe the admiſſion of ſuch an allegation 
would, as we have mentioned, open a gate to diſſimu- 
_ -- lation, deceit, and fraud. | . | 
hut although, at preſent, the law ſeems clearly to 
de, that a man foall not flultify himſelf by his own plea, 
— yet it has provided means whereby the acts of lunatics 
may be rendered ineffectual, even in reſpect of them- 
ſelves. For, though the law of England has not 
| provided for perſons ſo circumſtanced a tutor, as the 
IL * 24. ] civil law has done, without whoſe aſſent no act of 
| theirs is binding, yet it has eſtabliſhed a curator, who 
1 Chan, Ca. may protect and ſecure their lands and goods: and to 
153 that intent the common law has given the cuſtody of 
| idiots, madmen, and lunatics, and of all that they have 
to the king, who is bound of right, by law, to defend 
his ſubjeQs, their goods and chattels, Jands and tene- 
ments; Which prerogative is declared by the ſtatute 
of the 17 E. 2. cap. 7 and 10 de prerogative regis, 
which (as is expreſly ſtated therein as to lunatics) 
alſo expreſsly enacts, that the king ſhall provide that 
their lands and tenements ſhall be ſafely kept, &c. 
« $2 that they ſball in no wiſe be aliened within the 
time aforeſaid (i. e.) during the ſuſpenſion, of their 
underſtanding. | 9 5 
enk. Cent. 40. Upon theſe ſtatutes it is holden, that, after office 
7%“ EP. found upon the writs de idiota inguirendo, or de lunatice 
Inguirendo, the alienation, gift, or other act, c. of 
him who is non compos mentis, as well as of him who is 
an idiot, may be avoided, even during his life, in 2 
2 Abr. tit. ſcire factas by the king, who is bound as pater patriæ 
ci. fa, Pl. 10. . b . 
106, 1 Chan, to protect all his ſubjects, their goods and eſtates; 
Ca, 112. and which office, to prevent all incumbrances, ſhall 
| w—_ have 
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WH have relation to the * diſability. For the reaſon why [ 25. 1 
Ws they cannot be avoided by | 
== for default of right, but | 
pacity to do the act, namely, to ſtultify himſelf by his 


himſelf on plea, &c. is not 
y reaſon of a perſonal inca- 
plea. And the rule is not impeached by this proceſs 3 
becauſe the idiot or lunatic is no party to the record, - 


| for the whole truth is found by the inqueſt. | 


And, after ſuch office found, all gifts made by an 4 Rep. 126. b. 
idiot, lunatic, &c. of his goods _ chattels, and all | 
bonds made by him are utterly void; and if he be ſued _ 

in any action upon any bond or writing that he has 

made, the king, by fi writ (ſo long as the office 


| ſtands in force) reciting the office, may fend a Nog 


eas to the juſtices, where the ſuit is commence 1 
Upon theſe common law proceedings, the interpo- 3 Atk. 170. 
ſition of the chancellor, to avoid the acts of idiots and 215 288 
lunatics, ſeems to have been founded. For his autho- 1138. | 

rity in theſe caſes does not originate in the extraordi- 
nary juriſdiction of the court, or in the authority of 
the chancellor or keeper, qua ſuch; but it is by virtue 
of a peculiar juriſdiction of the great ſeal, granted | 
under the royal ſign manual upon every * demiſe of P. 26.1 


the crown to the then lord chancellor or lord keeper, 
authorizing them, reſpeCtively, to make grants and 
orders for the cuſtody of lunatics and their eſtates, and 
to act therein as they ſhall think fit, and by virtue of 
the prerogative of the crown. | 5 

Upon this ground, bills brought to ſet aſide con- 2 Vern. 44 
veyances, ſettlements, and aſſignments, made by idiots Att: Ben. e 
and lunatics (though in other reſpects reaſonable, and * 
for the convenience of their families) have been re- , Eq. Ca. + 
tained; for ſuch bills ought properly to be brought by Abr. 279-5. 
the attorney general or committee, and the lunatic 2 Ver. 413. 
ought not to be a party; becauſe, if they were con- Att. Gen. verſ. 
ſidered as brought by the lunatic, and founded upon 3 
the extraordinary jurifdiction of the chancellor over the 112. et vid. 
conſcience of the party contracting, as having taken Ibid. 153, 154. 
an undue advantage of the other contracting party, the 8 8 4a 
ſame objeion would lie in chancery to his ſtultifying 
himſelf as lies at law to that plea. Accordingly it was 
ſaid by the lord chancellor and juſtice Dadderidge, that vide 1 Eq. Ca. 
if a man who is non compos mentis aliens lands, they Abr. 278 Pl. x. 
Hall not be reflored to himſelf in chancery, upon a matter Roll. Ab. 
Meguity, againſt the maxim of the common law. RN a 

ce 
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5 [ ; ; 

. | 1727. ] the caſe of the attorney * general and Sir Robert Park- 
2 1 * 1 hurt, which was a bill filed to ſet aſide an aſſignment 
Chan. Ca. 153, Made by a lunatic long before inquiſition, but after the 

; 154. time he was found lunatic, it was objected that the 
f | . Junatic was not made a party, and the - objection was 


ſtultify himſelf. 125 N np 

nut it ſeems that it is not a fatal objeQion to a bill 

for the purpoſe of avoiding an act of a: lunatic, ' &c. 

that he is a party with the attorney general or his com- 

- mittee; the latter of whom ſzems, to ſome purpoſes, 
to be the repreſentative of the crown, and to ftand in 

the place of the attorney general, and not to repreſent 

| | the lunatic. | e 

«v0 voip eh Thus where a bill was brought by a lunatic and his 

Abr. 279.5, committee to ſet aſide a ſettlement, which had been 
| | obtained from him by the defendant, before the iſſuing 

out of. the commiſſion of lunacy, but ſubſequent to the 

time wherein, by the commiſſion, he was found to 
have been a lunatic, the defendants demurred ; for 
that it was a known maxim of law, that a perſon ſhould 
not be admitted to ftultify himſelf. The lord chancellor 
overruled the demurrer ; and alledged, as one reaſon 

for ſo * doing, that the committee was likewiſe a 

plaintiff, - and the ſeveral charges of lunacy were by 

him, in behalf of the lunatic: and his lordſhip ſaid, 
that it had been always held that the defendant muſt 

- anſwer in that caſe, and he was ordered to do ſo. | 
But where a ſuit is on behalf of the lunatic, and in 
t order to compel the performance of an agreement made 
08 | with him before he became inſane, and is not to ſet 
| aſide an agreement made by him, the lunatic ought to 
bea party; becauſe he may recover his underſtanding, 
and then he is to have his eſtate at his own diſpoſal, 
and his committee is but a bailiff with regard to him, 
and accountable to him or his repreſentatives; in 
which' reſpect his caſe differs from that of an idiot, 

for his recovery is not expected by the law. 

Att Gen. verf, Thus where a bill was brought by the attorney ge- 
Wooltich, x neral, on behalf of a lunatic, to be relieved. upon a 
Chan. Ca, 153- marriage agreement for the benefit of the lunatic be- 

fore he was ſuch, and the defendant demurred, becauſe 
the lunatic was no party; it was ruled a good demur- 
rer: the lord keeper declaring, that it was as needful 
| | to 
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cverruled, the reaſon for which was, that he might not 
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to make the lunatic a party as an infant, * where a [*29-] 1 


ſuit was on his behalf; for, in ſuch a caſe, his being a 

> party does not tend to ſtultify himſelf. 8 
; | . If, in ſuch caſes, it be a queſtion whether the 2 Vern. 412, 

J tranſactions impeached, as being done when the party #'+ 

t was nom compos, were done when he was in a ſtate of 

; inſanity or at a lucid interval or whether he had lunnk . 
1 cid intervals or not; the court of chancery will dire& 

. an iſſue to try thoſe facts. But a perſon non compos at 

times only, may bind himſelf by an agreement made in 

„ is lucid intervals. „ OB OS 55 : 

n Drunkenneſs, though operating during its continu- per Sir Joſ. Je- 
t ance as a temporary inſanity, yet being of a man's own 8 | 
| procuring, is not, in law, of itſelf a gtound for cot, 3 P. Will. 
8 man to reſcind his aſſent to a contract or agreement, 231, note A. 
* whether the ſame reſpect his lands or goods, or other | 

9 thing concerning him. Nor is it a reaſon, in equity, 

e for relieving a man againſt any contract or agreement, 

0 gained from him when in thoſe circumſtances, | : 
Ir Upon this principle Lord Hardwicke thought that, Cory v. Cory, 
Ia where an agreement was to ſettle diſputes in a family, 1 Vea 19. 
or and was reaſonable, the * objection that one of the 30. 1 
= parties was drunk at the time, was not ſufficient | 


2 ground to ſet it aſide, unleſs ſome unfair advantage 
Y had been taken. | 


d, But if the party, from whom ſuch contract or agree- WE 

iſt ment has been gained, were drawn in to ſuch a de- * 
bauch by the management or contrivance of him who 4 

1 gained the contract or agreement, and was in ſuch a 


de ſtate as to be utterly deprived of the uſe of his reaſon 
ſet MW and underſtanding, then equity would relieve ; for 
to ſuch an aſſent can by no means be eſteemed ſerious or 
g, Leliberate, and without this no contract can be binding 
al, m eq 5 1 | | 
m, Nor is a perſon's being of a weak underſtanding of 
in itself any objection, in law, to his binding himſelf by 
ot, I his aſſent to a contract; for neither courts of law nor 
equity examine into the wiſdom or prudence of men 
re- in their manner of tranſacting their concerns, or diſ- 
i a poſing of their eſtates. If a man, therefore, be legally 
be- ompos mentis, be he wiſe or unwiſe, he is the diſpoſer 
uſe of his own property, and his will ſtands for a reaſon 
ur- for his actions. And the rule is the ſame in equity on 


f | 
ond y. 


jful for if a weak man give a bond, and there be no fraud Fitzrov, et al. 4 
to 5 | Ea, % . F. Will. 129. 9 


37.1] 


Oſmondv. Fitz- 
roy, et al. 3 P. 
Will. 129. 
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or breach * of truſt. in the obtaining it, equity will not 
ſet it aſide only for the weakneis of the obligor, 
if he be fompos mentis; for the court of chancery will 
not meaſure the ſize of people's underſtandings or ca- 
pacities, taere being no ſuch thing as an equitable in- 
capacity, where there is a legal capacity. 

hut if there be any fraud in procuring a bond from 
a weak man, or the tranſaction be attended with cir- 


cumſtances that warrant a ſuſpicion that the party, 


binding himſelf, has been practiſed upon by impoſiti- 
on; then a court of equity will furniſh relief. There- 
fore, where the parents of a young nobleman, had in- 
truſted a ſervant to take care of an infant heir on his 
travels, and to prevent his being impoſed upon ; and 
the ſervant, continuing with him until he was twenty- 
ſeven years of age, had then prevailed upon him to 
enter into a bond to pay him a thouſand pounds, which 
bond was prepared by the ſervant himſelf and kept a 
profound ſecret: Sir Foſeph Fekyl relieved on the 
ground of fraud, and decreed the bond to be delivered 
up; ſaying, that the ſervant, inſtead of acting agree- 
able to his truſt, had, himſelf, been guilty of impo- 
fition z and that a breach of truſt was of itſelf evi- 
*dence of fraud, nay of the greateſt fraud; becauſe a 
man, however careful otherwiſe, was apt to be off his 
guard, when dealing with one in whom he repoſed a 
confidence. | 
Upon the ſame principle, if a man were of a weak 


underſtanding, and were harraſſed or rendered uneaſy 
at the time of contracting; or if a deed were executed 


Cro. Car. 502. 


in extremis ; or by a paralytic, whoſe mind could not 
be fuppoſed to be adequate to the buſineſs he was about, 
and who might therefore be eaſily impoſed upon; this 
might, if the proviſion in the deed were ſomething ex- 
traordinary, or the conveyance made without any con- 
ſideration, or one remarkably inadequate, be relieved 
in equity. | | 
An infant is under an incapacity to grant or con- 
vey, by deed, any part of his property ; the caſe of a 
lunatic, and that of an infant, going, in general, as 
has beengfaid, hand and hand in this reſpect; both be- 
ing governed by the fame reafon, viz. want of power 
or capacity to aſſent to any alienation ; therefore 4 
grant, ſurrender, or conveyance made by an infant of 
his eſtate, by deed. or matter in fact, is abſolutely void; 
and although ſome have endeavoured to diſtinguiſh be- 
| \ 5 _ tween 


* 


neither of theſe be effected by it, it will be void. 
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thing, and a deed which conveys an intereſt by 


delivery of the deed. itſelf, viz. that the firſt is void 
and the other voidable; yet the better opinion is, that 
| the reaſon is the ſame to make them both void, unlefs 


it be in the caſe of a feoffment, which is only voidable 
| becauſe of the folemnity of the conveyance, | 


. But ang” comes by act of law, are void or not aa 


againſt an infant; according to their effect; for the diſ- 
ability of an infant (analogous to that of one non cm- 
pos) to aſſent to an act in pats, is only guo ad hoc, and 
ex parte : that is, it is only a diſability to bind himſelf; 
_ not ſuch a diſability in him as diſcharges others. 


The validity therefore of ſuch acts depends upon; 


whether there be an apparent benefit, or the ſemblance | 


of a benefit, to the infant. If neither of theſe appear 


upon the face of the tranſaction, it is merely void: 


otherwiſe voidable or not, at the election of the inſant. 
And, therefore, although the ſurrender of an infant Cro. Car. . 


leſſee by deed is void, his ſurrender in law, by aecep= 


tance of a new leaſe, will be void or not, according to 


the terms of ſuch new leaſ-. If it either increaſe his 
term, or decreaſe. his rent, it will be good, but if 


It is obſervable, that this incapacity of an infant is of 
a mixed nature, partly phyſieal and partly moral, pro- 
ceeding frequently from the want of legal, not of nas 
tural, diſcretion; for, in deciding upon the | 


[23413 


of infants, the actual ſtate of their capacities, or their 
phyſical power to decide rationally, is not conſidered; 


it being ſufficient that they want diſcretion in 28 576 of 


tion of law, which every perſon does (without refe- 
rence to his actual ability or judgment) until he arrives 
at his age of twenty-one years; except in cafes of 
actual neceſſity, in which cafes, the diſability to con- 
ſent ſo as to bind himſelf (as far as it operates as a mo- 
ral incapacity) being intended as a privilege and to 
protect perſons of tender years from impoſition, yields 
in the degree, in Which its influence would counteract 
its object. 8 ; hy 


Upon this: principle an infant is bound, at law, by Cr Ire. 494- _ 


his contract or . bargain for diet, apparel, ggce! 
learning, employment, and the lice: and the Rourt of! 
King's bench were of opinion, in the caſe of Free;nan 


Term Reg. 


and Hupſt, that a N note, given by an infant 
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[ * 35. ] for * board and lodging, and for teaching him the 
15 Mp RAYS buſineſs of hair-dreſſing, was valid, and would ſupport 

1 4 an action for the money. „ Vt 
wage Cro. Ja.320. So if an infant take a leaſe of an houſe or of land, 
Bro. tit. cover- and reſide in the houſe, of enter upon the land and 
ture et enfant. manure it until a rent day; if the rent be not of greater 
ger Kirkim yajue than the leaſe 
69. debt for the rent. $5... * 
Feb. Nat. And an infant of twelve years old may bind himſelf by 
— * go H. 2 covenant to ſerve in huſbandry; and if he depart from 
6. © 9 H. his ſervice, an action will lie againſt him, founded on 
6. 10. Bro. the ſtatute of labourers, 23 E. 3. ſtat . 


tt. Labourer, 80 a ſingle obligation, entered into by an infant, 


bes. for a ſum adually laid out in neceſſaries, will bind 


Cro. Elis. 920. And an infant may, even at law, be bound by a 


. preſumed agreement; for it was ſaid by Yates, Juſtice, 
m_ y 154 729. — an action of aſſumpſit for a fine, due by an infant 
Pl. 8. on an admittance to a copyhold, would lie, if the infant 
3 Burr. 1719. continued to occupy and 100% | | 

[ * 36. ] But, at law, the legal capacity of an infant to 


bind himſelf by his aſſent to a contract, does not ex- 
tend beyond the neceſſity that gives riſe to it; namely, 
Whittingham A his education, 


verf. Hill. Cro. an infant be in trade, and incur a debt in buying things 


PAGE to maintain his trade, it will not bind him, although 
he gain his living thereby. 5 "9 
- 4 Salk. 196. And the rule of law is the fame, as to a debt in- 
| curred in repairing houſes belonging to him, or the 
| le. | + ark 
Freeman v. Neither can an infant bind himſelf by ſtating an AC- 
Hurſt, 1 Term 


count ; becauſ2 the only conſideration for the promiſe 
that ariſes in law upon a ſtated account, is the ſtating 
of the account, | 
an account, the conſideration does not hold, and the 
- promiſe is void. | e | 


Rep. 40. Bart- 
lett v. Emery, 

ibid. 42, (note 
a. 


teach an infant to 


Farneham v. So where a woman covenanteth to | 
2 Keb. ſing and to dance, and to find him in meat, drink, 
446. 


walhing and lodging, and the infant covenanted to 
| ſerve her: it was held that the infant was not bound by 
a che covenant; nt. * 


he will be liable to an action of 


neceſſaries, and lodging. Therefore if 


Therefore, as an infant cannot ſtate 


But 


OR AGREEMENTS. | | | 
* But an infant's bond, eyen for money borrowed, T * 37. ] 
may, by circumſtances ex pot facto, become binding 

Thus where an infant borrowed a ſum of money for Hampſon v. 
which he gave a bond, and then deviſed his perſonal elf. Cds. Rer. 
eſtate (being of ſufficient capacity) for the payment 55. 
of his debts, particularly thoſe he had ſet his hand to; 
this bond was Ieciecd to be paid, notwithſtanding the 
minority of the obligor. f 


And although, at law, a contract entered into with 


an infant for money, even to pay for neceſſaries, be 


void according to the reſolution in Salleld, yet it is Salk. 279. 
therwiſe in equity; for if one lend money to an in- 

fant to pay a debt for neceſſaries, and, in conſequence 

thereof, the infant does pay the debt: although he be 

not liable at law, he will, notwithſtanding, be ſo in 

equity; becauſe in this caſe the lender of the money 

ſtands in the place of the perſon paid, vix. the creditor 

for neceſſaries, and ſhall recover in equity as the other 

ſhould have done at law. 2 77 ä | 
And although an infant cannot by his aſſent bind Note. This ob- 

himſelf to a e except * in caſes of the [ * 38. ] 

zature of thoſe above ſtated, yet his incapacity does ſer ration appears 

ender contracts entered into with bim, if there be 5,2 eavally ap- 

| = Y | = plicable to a 

any ſemblance of benefit to ariſe to him thereby, void, contract with an 

or voidable by the party contracting with him; for idiot or madman. 

though the infant has this privilege, yet the party with 5 

whom he contracts has it not; for the latter knows party, the aſſent 

with whom he contracts, and, therefore, ſhall not be is perfect. 
elicved againſt his own folly ; nor ſhall that be turned 

to the prejudice of the infant, which the law deſigned 

as a protection and ſ:curity to him againſt all diſadvan- 

tageous contracts. | 7 | 
"Therefore, where the plaintiff de Aen. the de- Smith v. Bowen, 

fendant (in conſideration that the / defend would 1 Mod. 25. S. C. 

ſuffer him to take away ſo much of the plaintiſf's graſs 5 

which the defendant had cut down) promiſed to pay Ak e 

him ſo much for it; it was moved in arreſt of judg- 446. Foretter's 

ment, after verdict, that the plaintiff was an infant, eaſe, 1 Sid. 41. 

and, therefore, that he not being bound by the agree- 

ment, neither ought the defendant to be bound by it; 

for the conſideration was. not good, becauſe not reci- 

procal ; for the infant might have avoided his pro- 

miſe, if an action had been brought gainſt him. Sed 


non allicatur. 


C3 | 80 


1 . 
It v. Claren- 


cieux, Strange 
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0 it was held in the caſe of Holt and Clarencieux, 
wherein the plaintiff declared that it was mutually 


agreed between her and the defendant, that they ſhould. 


marry at a future day which was paſt; and that, in 
conſideration of each other's promiſes, each engaged 
to the other; notwithſtanding which the defendant did 


not marry the plaintiff, but had married another, 


which ſhe laid to her damage of 4000 I. The defen- 
dant pleaded, that the plaintiff at the time of the pro- 
miſe was an infant. And it was contended, ow the 
behalf of the defendant, that the plaintiff not being 


bound equally with the defendant, this was a nudum 


pactum, and that therefore the defendant could not be 
charged in the action. But the court were of opinion, 


that as marriage was then looked uj-n to be an ad- 


vantageous contract, the agreement was not void, but 
voidable at the election of the infant; and that as to 
the perſon of full age, it was abſolutely binding. , 
And equity will decree a ſpecific performance of an 
agreement fo circumſtanced againſt the adult. | 


Clzytda v. Alh-＋ Thus where A. during his minority, by himſelf and 


down, 9 Vin. 
* 40. J 
Ab. 393 PL 4. 


guardian, entered into articles to let B. a farm at a 
certain rent; B. entered upon * the farm and conti- 
nued the poſſeſſion, and paid the rent after A. came 


of full age. Then A. conveyed the inheritance to C. 


and afterwards B. quitted the farm, inſiſting that he 
was only tenant at will, aud refuſed to accept a leaſe 


or execute a counterpart, becauſe A. being an infant 


at the time of making the agreement, was not bound 
by it, and therefore B. ought not to be bound by it. 
But by Harcourt Chan. B. ſhall execute a leaſe to C. 


nd C. execute a counterpart of ſuch leaſe to him in 


purfuance of the articles, and B. ſhall pay coſts. 

If an infant make a leaſe for years referving rent, 
and the leſſee enter; he may make the leſſee his tenant, 
or, at his election, a diſſeiſor, and proceed againſt him 
accordingly, | OE „55 | 

And the court of Chancery, which in theſe caſes 
acts upon principles of ſubſtantial juſtice and natural 


equity, on whom the cuſtody of infatits officially de- 


volves, has frequently interpoſed, and held infants to 
their contracts in cafes where, at law, they would 
not have been bound. The principle upon which 
that court proceeds, ſeems to be this: that, as, on 
the one hand, if advantageous contracts were not 


"w 


| binding 


1 
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* binding upon the perſons contracting with infants, 
the protection which was intended as a privilege, 
would, in event, become a prejudice; ſo, on the other 


it protected them from prejudice, would debar them 
from the poſſibility of reaping any advantage by con- 
tracts, as none would treat with thoſe whom they 
knew, could not be bound. Equity, therefore, con- 
ſiders the intrinſic nature of the contract, with what 
view it is entered into, who are the parties to it, whe- 


* * 0 £ 


been executed, and directs the confcience of the in- 
fant according as theſe circumſtances affect the agree. 
ment; thereby giving to ſuch tranſactions their juſt 
—·³Üͤ 8 | | | 

Thus a contract made by an infant, by the advice 
and conſent of his friends, has been decreed to be good, 


principal, upon condition that the creditor would n 
6 at that time, extend the lands of the debtor. As where 
. J. S. mortgaged his eſtate to C, and then * died leav- 


would have been deſtitute of ſubſiſtence. | 

From theſe conſiderations that head of equity, which, 
fg in caſes of marriage contracts and agreements, autho- 
al rizes the court to reſtrain infants (parties thereto) 
ge- from reſcinding, by decreeing ſuch agreements to be 
4 binding on their property, ſeems to have ſprung. | 


uld For it is obvious, on reflection, that marriage agree- 
ich ments for the ſettlement of the property of the parties 
7 are not original, but are in the nature of acceſſory, 


contracts, The principal contract is the marri 
ig itſelf, which male infants at fourteen, and female i. 
ats at twelve, are of capacity to enter into with 
| . conſent 


ther the friends of the infant adviſe and conſent to it, 
the extent of its influence, and in what degree it has 194. 


* 


hand, if no agreements would bind infants either in 
law or in equity, that privilege, at the ſame time that 


[* 42. ] 


Earl of ery 
field v. Lady 
Cromwell, 

I Eq. Ca. Abe. 
. 


— 


Vide 9 Mod. | | 
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OF THE ASSENT. ro CONTRACTS 


* conſent of their parents or guardians. As ſoon as, 


the marriage. is_had, the principal contract is. executed, 


and cannot be ſet aſide, or reſcinded even at law; ſo 
that it is then conſidered upon the ſame. footing as con- 
tracts binding on the ground of neceſſity. 


and capacities of the parties are immediately altered, 


The children born of the marriage are equally purcha- 
1 | So that. were the 
parties permitted to reſcind ſuch contracts, the intereſt 
of third perſons, the iſſue, would be affected; for ſuch 
od or bad in tota, becauſe. 
ole, as the conſideration 
ariſes from each part; and, conſequently, it is impoſ- 
ſible to take away any part of the, conſideration, without 


ſers under both father and mother. 


agreements muſt be Tae 
every part. conſtitutes the w 


* 


7 


overturning the agreement entirely. 


Then, as the law. has entruſted. the parents and 


guardians of infants with the direction of the principal 


contract, the marriage of their children and wards, 
and conſiders the children, when acting under that 


ſanction, as bound by their aſſent in like manner as in 
other contracts ariſing out of neceſſity; it ſeems per- 
fectly conſiſtent with the principles * of equity and 


juſtice, that they ſhould be bound, acting under the 
fame ſanction, by their aſſent to the acceſſory contract 


reſpecting their property. And the intereſt of the 
iſſue in, and alteration in the capacities of the parties 
to ſuch contracts, furniſh an equitable ground, for the 
interpoſition of the courts. And, indeed, if equity 
did not inforce ſuch. agreements, this privilege of not 
being generally bound to the execution. of contracts, 
meant to protect infants, would militate in cafes where 


the infant's fortune was in money the other way; 


Price v. Seys, 


Parnard. 117, 


S. L. per Lord 
Hardw. 3 Atk. 
613. 


for, the primary contract being binding, muſt be fol- 
lowed by its legal conſequences, one of which would be, 
that the huſband, money being a perſonal thing, would 
be entitled to the abſolute property in it immediately 


© * 


upon the marriage. | | Ew de nd 
The firſt caſe that occurs of this kind is that of 
Price and Seys. There a lady, entitled to a portion of 
3000 J. payable at her age of twenty-one, and likewiſe 
entitled to a bond of 100/7. both of which were made 
chargeable upon, a real eſtate, entered into a treaty of 
marriage, the lady being at that time but eighteen. years 
of age. Upon this occaſion marriage articles +: 
T5 | | : — a ma & 


The eſtate 


OR AGREEMENTS. 


made, by which, in * conſideration of the intended [* 45. 
marriage, and of the 3000/7. portion and of the 100 J. 
bond, the intended huſband agreed to make a ſettle- 
ment upon her, the uſes of which ſhould be to the huſ- 
band and wife for their lives, and the life of the ſur- 
vivor of them, by way of jointure upon her, and in 
bar of her dower, the remainder to the heirs of the 
body of the wife by the huſband begotten, &c. The 
marriage was ſolemnized, and then the huſband died, 
without having made a ſettlement, the wife ſurviving. 
She afterwards married again, and then ſhe and her 
haſband ſet up a claim to theſe ſums in her right as 
ſurviving her huſband, On a bill filed between the 
parties in Chancery, the queſtion came before Lord 
Talbot, who was of opinion, that there was no ground 
for the claim. His lordſhip ſaid it was clear, that if, 
a ſettlement had been made in this caſe, inſtead of the 
articles, the court would not have ſuffered the wife to 
claim the benefit of the demands in queſtion, notwith- 
ſtanding ſhe had ſurvived her huſband; for the huf- 
band would have been conſidered as a purchaſer of her © 


d. portion. That in this caſe there was no ſettlement 

ie made, but only articles. Then the queſtion was, 

ct vhether that would make any difference? And his 

ie * lordſhip's opinion was, that it would not. For it [* 46. ] 
es was reaſonable that theſe articles ſnould bar the wife N 
ne of the benefit of theſe choſes in action, in the ſame man- 

ty ner as a ſettlement itſelf would have done. 

ot 


And it would make no difference, in ſuch caſe, 


ts, hether the intereſt of the wife were in poſſeſſion, or 

re depended upon a contingency. The caſe of Theobald Theobald v. 

Y; nd Day, determined finally in the houſe of Lords, 3 , go 
l- s a very ſtrong caſe to this purpoſe, So is the caſe of 554, 2 Eg. Ca. 
)e, arvey and Aſhley, wherein an objection was made, Abr. 88. c. 11. 
1d hat, as part of the fortune of the wife (who was an vide inf. 


nfant) was a contingent perſonal intereſt, which by 3 Atk. 606, 
the marriage would not have been transferred to the, | 
uſband, the ſettlement of that could not be beneficial 

o the infant, and was therefore remedileſs : but Lord 

ardwicke diſallowed. that diſtinction. Mee 


xde And in the caſe of Blois and Lady Hereford, this Blois v. Lad 
of {Principle was carried ſtill further, an infant Ls there Hereford, N 
ars onſidered as bound, as to her perſonal eſtate, by her * Vern. or. 
ere 


igreement, inferred from circumſtances only. In that 
ae A. married with B. who had an eſtate in land and 
| _ a fortune 


ON THE ASSENT TO CONTRACTS 


a * fortune in money. Being both infants, an act of 


liament was obtained for ſettling a jointure on the 


wife in bar of dower, but to ceaſe if ſhe did not ſettle 


her land when of age; but nothing was ſaid as to the 


wife's perſonal eſtate, part of which was a mortgage 


for 1300 l. taken in a truſtee's name. The wife when 
age ſettled her own land. Afterwards the 


Vide 2 P, Will. 


73 


5 Alk. 615. 


( 


A 


ſhe came of 


huſband died. The queſtion was, whether this mo- 
ney ſhould go to his executors, or ſurvive to the wife 
| and Lord Cowper os lord 
| keeper) ſaid, that he laid no ſtreſs upon the 


as à choſe in action? | 
eclaration 
of truſt. The law of the court would preſume a promiſe 3 


and in all caſes where a ſettlement was equivalent, it 


was to be intended that. the huſband ſhould have the 
portion. The wife ſhould not have her jointure and 
fortune both. 1 | 


But theſe caſes muſt be taken with fome diſtinctions. 


For if, in ſuch caſe, the jointure were inadequate to 
the wife's portion, much more if there were any col- 
luſion between the wife's friends and the huſband in the 
making of the jointure, ſo as by that means it was not 
ſuĩtable to the lady's fortune; there, if the proportion 
conſiſted in choſ:s in action, unaltered during the 


marriage, as ſhe would be entitled * to her legal in- 


tereſt in theſe choſes in action by ſurviving her huſ- 
band, a court of equity would not, in ſuch a caſe, 
take from her the benefit of them: and in that caſe ſhe 
would have' an equity, rebutting the equity which the 
repreſentative of the — would have upon her. 
In the caſe of Cannel and Buckle, Lord Macclesfield 
ſaid, that if a feme infant ſeized in fee ſhould, on a 
marriage, with the conſent of her guardians, covenant, 
in conſideration: of a ſettlement, to convey her inheri- 
tance to her huſband, and it were done in conſidera- 
tion of a competent ſettlement, equity would execute 
Re agreement.” EE og Be os Eos ts 
And although Lord Hardwicke obſerved, in the caſe 
of Harvey and A/þley, that this was going a great way, 
as it related to the inheritance of the wife; yet he ad- 
mitted that there were caſes where the court would go 
to that extent. For inſtance, if lands of the wife 
were no more than an adequate conſideration for the 


Vide inffa, Ceci! ſettlement that the huſband made, and after the mar- 


v. Saliſbury. 
Biſhop of Bath 
and Wells v. 
Hypfley. 


riage the wife ſhould die and leave iſſue, who would 
be entitled to po. tions provided for them by the ſettle- 
hs ; * . g 1 0 10 ment, 


'OR AGREEMENTS. 


ment, it would * in that caſe be very reaſonable for the | * 49. ] 
court to affirm that ſettlement. | e eee e 
But in the caſe of Durnford and Lane, which was a Durnford 

bill praying a ſpecific execution of articles, made pre- v. Fa» RAE 

vious to the marriage of Thomas Lane with Aun Bowyer, Chan 116 

then an infant, entered into for the ſettlement of her 
eſtates, by which it was covenanted that, upon her at- 
taining her age of twenty-one, the huſband and wife, 
and her mother, ſhould levy fines, and ſettle the eſtate 
in truſtees to the uſe of the mother for life, remainder” 
to the truſtees to pay the rents, &c. to the wife for her 
ſeparate uſe during her coverture —remainder to the 
huſband for life, remainder to the children of the mar- 
riage, in ſuch proportions as the wife ſhould appoint, 
in default of appointment, ſhare and ſhare alike in tail 
general remainder to ſuch uſes as the wife ſhould ap- 

oint; and in failure of appointment, part to the mo- 
= in fee; and whereby the huſband covenanted to 
permit the wife to enjoy the eſtates to her ſeparate uſe, 
and that he would lay out 500 J. and 1500 J. to certain 
uſes declared by the ſettlement : Lord Thurlow ſeems 
to have been of opinion, that an infant would not be 
bound by articles made * previous to her marriage re- * 50. ] - 
ſpecting her real eſtate, unleſs ſhe had a ſettlement from | 
her huſband, and had, after his death, taken poſſeſſion | 
and availed herſelf of it; in which caſe his lordſhip | | 
thought ſhe would be bound by the equity ariſing from e 
her own act, Upon which ground he declared, in 
this caſe, that he could not ſay the whole property of 
the wife was bound, or decree the articles to be ſpecifi- 
my performed, | 

But it is obſervable, that, in the preceding caſe, the 
i- general object of the ſettlement was the for tune of the 
hs wite only, and that the court was able to give relief 
te without actually deciding the queſtion, as to the validity 
f of ſuch contract by an infant. 8 


ſe And Lord Thurlow, in the caſe of Williams and Williams v. 
55 Williams, was of opinion, that a marriage con- Williams. - wy 
d- tract, the effect of which was to preclude an infant Chan. 133. 


Chan. 153. 


70 from any thing, whether real or perſonal, which 
fe ſhould come from any quarter, would be void, as unrea- e 


he ſonable. | 

- But, in ſuch caſes, the huſband will be bound by | 
1d his covenant, reſpecting the eſtate” of his wife vine 7 
1 4 % 2 155 14 | IE OP Ge "I. NE. : * 1 ] Fa 
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Willlams v. 


_ Williams. 
x Brown's Ca. 
Chan. 152, 


OF THE ASSENT TO CONTRACTS 


ſhall afterwards come to * him; as well as reſpecking 
the eſtate of which ſhe is in poſſeſſion. N 
Thus where by indentures, previous to the marriage 


of A with B. an infant, it was agreed, that 700 J. 
advanced by B. and 700 J. advanced by her uncle, 


thould be laid out in lands, which ſhould be ſettled of 
on her for life, with "remainder to truſtees, upon truſts 
therein mentioned; with a proviſo in the deed, by 
which A. covenanted, that all ſums of money, &c. 


which ſhould come to B. or to him, in her right, from 
the mother, or otherwiſe, ſhould be applied to or veſted 
in truſtees to the fame uſes as the 1400 Il. A choſe in 
action belonging to the wife, was reduced into poſſeſ- 
fion by A. and a moiety of the reſiduary eſtate of the 


mother of B. devolved upon A. Lord Thurlow 


held, that the huſband having covenanted for himſelf, 


that what 'ſhould come to him ſhould be bound by the 
articles (which he might do) the choſe in action muſt 
be ſo applied, and alſo the moiety of the reſiduary eſtate 


of the mother. | 


(*52 ] 


Strickland v. 


Coker, 2 Chan. 


Ca. 211. 


Hollingſhead v. 


© Bollingſhead, 
I Strange C04, 


And a wife is alſo entitled to the interpoſition of the 
court of Chancery, to enforce an agreement made on 


her marriage with an * infant, if her portion be an 
adequate gonſtderation for the ſettlement ſtipulated. 

Thus where the defendant was ſeiſed for lives of a 
church leaſe, in truſt for an infant to whom he was 


aer and on a treaty of marriage between the in- 
ant and the plaintiff, who had 1000 J. portion, an in- 
denture was made, with the conſent of the guardian, 
whereby the infant covenanted that the leaſe ſhould be 


ſurrendered, and a new leaſe taken, in which the life 


of the intended wife ſhould be put in for her jointure. 
The guardian was made party to the deed only to ſhew 
his conſent; the marriage was had; the portion paid; 


the leaſe was ſurrendered, and the wife's life put in; 
the huſband died. "Then the widow ſued the guardian 


to aſſign the leaf to her for her life. And it was 


decreed that he ſhould fo aſſign; and the decree was 


affirmed on a rehearing. | 
So where a man deviſed his eſtate to A. for life, 
with ſeveral remainders over, with power to the perſon 
in poſſeſſion to limit any part of the premiſſes for a 
jointure, not exceeding one moiety ; the firſt deviſee 
for life, whilſt an infant, married, and, with _— 
a; I 8 ther, 


© 


OR AGREEMENTS. 


her, * entered into articles to ſettle lands of 1007, per L* 53. J 
unnum on the wife for her jointure. But in the articles 
20 notice was taken of the power. Before any jointure 
gade purſuant to the power, the tenant for life died. | 
And on a, bill againſt the remainder-man to have the wy 
ointure made good, it was ſo decreed. | 3 
A woman, being an infant, may alſo, by an agree- 3 V- 3 
ment entered into on her marriage, wave her right of S 5 Co. 
dower and thirds incident by law to the act of marriage. 1 
| This ſeems a neceſſary conſequence of the principle 
eſtabliſned by the houſe of Lords in the caſe of Drury 
and Drury, in which it was decided, that a woman 
being an infant, might, under the ſtatute 27 Henry 8th, 
by contract to accept a jointure, preclude herſelf from 
her right to claim dower, or thirds, in her huſband's 
real or perſonal eſtate. Upon which decifion, © courts 
of equity, following up the principle, have founded a 
variety of. caſes, wherein, by proviſion of the huſband, 
a wife may be barred of . where the common 
law would not bar her: as on an eſtabliſnment in the 
nature of a jointure ſettled out of & perſonal eſtate, if T 54. 1 
ſo framed as to import a jointure, whether expreſſed or 
no. This the court does by way of enforcing the 
agreement of the parties, and to prevent double ſatis- 
faction, Thus a bond given before marriage for the ,,. 
wife's livelihood and maintenance, was held a fatis- 1 
_— for dower, though the word Jointure was not 1 Ves. 55. 
uſed, ts | 

But, if an agreement with an infant be without ſem- 
blance of benefit to him, it will in all caſes be void. | 

Therefore a bond with a penalty, although given, Ron Abr 
for neceſſaries received, will not bind him; fr it 729. Pl. 8. Mo, 
never can be for his advantage to enter into a penalty. 679. Godb. 219. 
That this is the principle upon which ſuch a bond is C. 316. 
void, is clear from the circumſtance, that, if an infant | 
and a ſurety enter into a penal bond for neceſſaries for 
the latter, the bond will bind the ſurety, although it / 
will not bind the infant. So that it is not the nature of” 
the a but the incapacity of the infant, that makes 
It void. | = 
And where agreements have been held to be in _— , 

| . +.  Jelves 


F. © 3%. 34 
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Vide Franklin 
v. Thornbury, 
1 Vern. 132. 

Yide infra. 


2 Vern. 225. 
1 Eq. Ca. Abr. 
282. 3. Vide 
Durnford v. 
Lane, ſapra. 
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or THE ASSENT TO CONTRACTS 


ſelves void againſt infants; they * have, nevertheleſs, 


been conſidered as made binding by their ſubſequent 
alent when of full age. 0 3 2 
And it is not neceflary that the aſſent, in ſuch caſes, 
ſhould be expreſs, it ſeems fufficient that acts be done, 
from whence an aſſent muſt neceſlarily be inferred. 
Thus an agreement, void in itſelf as againſt an in- 
fant, was nevertheleſs held binding ; the infant having 
received intereſt under it, after he came of full age. 
the 


Which reſolution is founded on this reaſon, that 
law will never intend a wrong in an act that can, by any 


conſtruction, be made lawful; | 
$0 if ay infant make an exchange of lands, and con- 
tinue in poſſeſſion after he come of age, he ſhall be bound 


it, Eg | | 
Lord Hardwicke was of opinion, that the equity 


would be the ſame, ſuppoſe a woman, being an infant, 
and entitled to a ſmall real eſtate of inheritance, were 
to marry; and the huſband, in conſideration of that 
real eſtate, and that he ſhould have and enjoy the in- 
heritance far his own benefit, fettled a & proviſion by 
way of jointure on her, whether of land or perfonal 
eſtate is immaterial, and then he died; and ſhe, after 
his death, took to that proviſion ſo made for her, and 
enjoyed it, and afterwards died: for, putting that caſe 
in argument, he fays, the court of Chancery would 
not, in ſuch cafe, ſuffer her heir at law to inſiſt on 
the inheritance of that real eſtate by deſcent from her; 


but would hold her heir at Jaw bound by her ſubſe- 


quent agreement, ſhe having thereby bound herſelf by 
her own acts, and departed from her intereſt in that 
real eſtate, And the court would decree her heir at lar 


to be a truſtee for the heir at law of her huſband. 


And ſuch implied aſſent may be either permanent 
or temporary. Therefore if a woman marry, and a 


| 22 is made after marriage, and the huſband die 


eaving her an infant; if ſhe, without doing any act 
to determine her election, marry a ſecond hufband 
during her infancy, and he enter on the jointure eſtate, 
that entry will bind the huſband and wife during the 
caverture. | „ ; 5 

And in ſame cafes a mere acquieſcence, after the in- 


OR AGREEMENTS. 


ant's attaining his age, furniſhes * Aa fufficient reaſon I. 1 

or a court of equity to hold an infant to his agreement ; : 

or if a man does not expreſs his deſite to be relieved, 

hen he has convenient means, it is to be preſumed that 

e is willing to abide by his original agreement ; eſpe- 

ally if thoſe with whom the contract is made, be 

prejudiced thereby. | ee FE 
'Thus where a bill was filed for the execution of the Cecitv. Sallbury. 

ruſts of a will, and to compel a ſale, in order to raiſe 2 Vern. 223. 

bortions and maintenances for younger children; and Sag on | 

he heir, being a minor, in his anſ.yer deſired the truſt + 

ſtate might not be ſold, and offered to ſubject. other 

lands, not within the truſt, for the better raiſing of \ 

the portions, ſo that then a ſale would not be neceſ- | 

fary : the court of Chancery held the heir to his offer; 

becauſe, by that means, he had delayed a ſale. And 

the court ſaid, that if he would have departed from 

what he had offered, he ought immediately, when he 

came of age, to have applied to the court, to have 

retracted his offer, and amended his anſwer, which he 

had neglected to do. | 


1 And where, on ſubmiſſion, an award was wade be- Abet of Bach 

tween the biſhop of Bath and Wells on the * one partz [ * 58. 
x and an infant and his guardian on the other part, ang Weils . 
d that, during the biſhop's life and the infant's mino- Hypſley, cited 
© 


rity, they ſhould both be at liberty promiſcuoully to 0 
dig lead ore, &c. and that the profits thould be divided 
gs between them; Lord Nottingham, on a bill 
3 brought to confirm the award, being of opinion that 
the infant was bound by it, indemnified the truſtces 
for what they had done, and decreed, according to the 
at prayer of the bill, that the award ſhould be eſtabliſhed. 


* But there muſt be ſome equitable ground for the in-, gy. av. 
terpoſition of the court of Chancery, or it will leave 376-5. 1 Fa. 

nt ſuch agreements to their fate at law, Therefore if an Ca. Abr. 284. 1. 

1 infant ſell land for money, and then re- inveſt the money 

lie raiſed by the ſale in the purchaſe of other land; this ſale 

ct will not be aided in Chancery, becauſe the perſon of the 

ad infant is diſabled by a maxim in law. 

e, And there are caſes in which an infant ſhall be bound 

he by his aſſent, even at law. Thus if he take an eſtate 


upon condition, he will, if he retain the eſtate, be 
bound by the condition, nor can a court of equity 
reheve him; for it cannot change the nature of infant's 


eſtates, 
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C 9. ] #* eſtates, nor make that abſolute which is defei- 
N ſible. | Ro a | 
Pigott v. Ruſſel, So if leſſee for life, and he in the reverſion, join in 
Cro. Eliz. 124. a fine to a ſtranger, and the reverſioner reverſes the 

fine for nonage, yet he ſhall not enter for the for- 
feiture; becauſe he joined in the fine and conſented 
to it. 9 12 „ 
1 Chan. Ca. 256. Again, if an infant executor aſſent at ſeventeen to a 
1 Eq. Ca. Abr. ere ſuch aſſent ſhall be good, if there are ſufficient 


* 9 $ ro. aflets beſides to pay debts, otherwiſe not. | 

* A feme covert is alſo, during the marriage, inca- 
. 68 / pable of binding herſelf or her huſband by her aſſent 
Harris v. Lee, | to any agreement in pars, ſhe being, in conſideration F 


1 P. Will. 483. of law, under the coercion and dominion of her huſ- 


| | 0 e band, and, conſequently, baving no moral capaci 1 
= 0 5 | to aſſent to a contract Siber relpeRiing his property 1 t 
her own. +. „„ b 

ki A feme covert, therefore, cannot, at common law, 

borrow money, nor contract a debt to bind her huſ- | 

band by borrowing money, even though ſuch money E 


|  k be afterwards applied to buy neceſſaries for which ſhe 

[ * 6&0. ] pu * bind him; becauſe ſtill it was in her power to ſi 
1 have waſted that money. But if money be applied to b 

the uſe of the wife for her cure from any diſtemper, or f: 

for neceſſaries, the perſon who lent her the money, tt 
will, in equity, ſtand in the place of the perſons who 


found and provided ſuch neceſſarios for the wife; and ec 

as ſuch perſons would be creditors of the huſband, Of 

ſo ſhall the lender ſtand in their place, and be a cre- 

ditor alſo. | th 
But there are many exceptions out of this rule of Wil th 


the common law; for a wife may have ſeparate pro- hu 
perty, as to any contract reſpecting which ſhe has in Wi 1h: 
_ equity, the ſame capacity of aſſenting as if ſhe were for 
ſole; therefore where a wife, authorized by ſettlement Wil Þy 
to diſpoſe of her {:parate property, ſells part of it, a ma 
court of equity will bind her, as a perſon equally com- as 
X | | petent with a feme ſole. | | 
And, in ſuch caſes, it is not neceſſary that her truſ- 4 
tees be parties to the conyeyance or conſulted, unleſs WW: 
their conſent is made eſſential by the ſ:ttlement ; for or 
the mere appointment of truſtees is not ſufficient {With 
_ ground from whence to infer, that ſuch was the in-Hsoft 

tention of the inſtrument creating the truſt for her, 

| | ſince, 


and truſt the benefit thereof as againſt the wife, ſo far 
far as he had bound himſelf by his own contract: for 


the proviſion, with a more favourable eye. 


R AGREEME NTS. 


Finee * there muſt be truſtees, or otherwiſe ſhe could [* 61. 
have no ſeparate property. _ 4 MES 

Thus where, on the marriage of A. and B. an eſtate Grigy v. Cor. I 
was ſettled in truſtees to receive the rents and profits 2 Ver. 517. | 


for her ſole and ſeparate uſe, and as ſhe ſhould direct 
or appoint whether ſole or covert. The wife, by 
deed of appointment, ſold part to C. The huſband 
covenanted againſt incumbrances, The truſtees were 
pot conſulted. And, on a bill filed in Chancery to 
have the effect of this bargain, Lord Hardwecke de- 
creed in favour of the purchaſer, ſaying, that it was 
impoſſible not to decree to the purchaſer of this equity 


as purchaſed from her, and as againſt the huſband, fo 


the rule of the court was, that when any thing was 
ſettled to the wife's ſeparate uſe, ſhe was conſidered 
as a feme ſole, and might appoint in what manner ſhe 
pleaſed, and, unleſs the joining of her truſtees was made 
eſſential, there was no occaſion for it. | 
But it is always more prudent for the purchaſers of 
ſuch intereſts to talk with the truſtees ; as their appro- | 
bation will induce courts * of equity to view ſuch tran- [* 62. J 
ſactions, which are generally contrary to the intent of 7 
And an acquieſcence by a feme covert in a court of 
equity, to any diſpoſition of her ſeparate eſtate, will 
operate as a virtual appointment. 1 
Thus where a feme covert, having power to receive Allen v. Pay- 
the profits of an eſtate to her ſeparate uſe, and appoint 24 * Ver. 
them as ſhe pleaſed, brought a bill jointly with her 
huſband for an account, and. ſubmitted that the profits 
ſhould be applied to the payment of her huſband's debts, 
for which a decree paſſed; ſhe was held to be bound 
by this acquieſcence, and the bill, to which ſhe was 
made a party without colluſion, was conſidered in equity 
as an execution of her power, in like manner as an 
actual appointment would have been. | 
And any engagement made by a feme covert, re- 
ſpecting the diſpoſition of her f:parate property in this 
or that way, may be inforced in equity againſt her. — bs 
athough her huſband be ont of the reach of the procefſ . 
of the court. 2 | | | 
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f * 63. ] 


Bell v. Hyde, 


Pre. Chan. 328. 
Gill Rep. Eq. 
33-7 .. 


would diſcharge the action, (which was for 2000 J.) 


truſtees will be obliged to apply both, when they ariſe, 


Peacock v. 
Monk, 2 Vez. 


197. 


£* 64 ] 


ie om v. Tür- 


vill, 2 P. Will. 


144. 


creditors going on to take out execution, and feize his 


or THE ASSENT ro CONTRACTS 


** Thus where a woman, previous to her marriage, 
had her own fortune ſettled upon her; and, her huſ- 
band being very much in debt, and arreſted, and the 


» ſhe, to prevent it, gave a note, that if they 


ſhe would pay the debt out of her own ſeparate eſtate, 
and the action was accordingly diſcharged. A bill, 
brought againſt her and her huſband on her refuſing 
to make good this agreement, was retained by Lor 
Keeper — after adviſing with Sir John Trevor, 
maſter of the Rolls, and an attachment againſt her in the 
abſence of her huſband, was held to be regular. 

So the general engagement of a wife will, in equity, 
operate upon her ſeparate perſonal property, and ap- 
ply to the rents and profits of her real eſtate ; and her 


ns Sp Gun gw. here... Ms EOS 


to the ſatisfaction of ſuch general engagement. 
Thus Lord Hardwicke ſaid, in the caſe of Peaceti 
and Mont, that, if a wife, having an eſtate to lier ſe- 
parate uſe, borrowed money which ſhe gave a bond to 8 
pay, this would give a foundation to demand the mo- 
ney * againſt her out of her ſeparate eſtate, ſhe being 
conſidered as a feme ſole as to that. 5 q 
So, in the caſe of Norton and Turvill, where à feme f 
covert, before her marriage, with the conſent of her . 
then intended huſband, conveyed an eſtate to her ſe- * 
ome uſc, and after her marriage borrowed 25. upon 


er bond and died. Though it was admitted that the 
bond given by the. feme covert was abſolutely void, P 
and in that tefet differed from a bond given by an in- 1 
fant, which was only yoidable, yet it was held to be A 
| payable out of the ſeparate eſtate of the wife, which was ; 
a truſt eſtate for payment of debts | M 
So, in the caſe of Stanford and Marſhal, the rents bs 


tors by bonds, in which they had joined with their 


and profits of the ſeparate eſtate of two femes covet th 
were ordered to be paid by their truſtees to credi- Fr 


And an agreement, made by a feme covert with het af 


| huſband reſpecting this property, will be binding, and + 


will operate in the nature of an appointment. 


Thu P 


OR A0EEMEBNTS. 
Thus where E. deviſed hereditaments in & ſeveral 


1 J 


fs counties to truſtees during the life of M. his daug} ter, g,goman et al. 
he wife of Sir C. M. in truſt, to pay the rents and pro- v. Sir Cleve 


within ſix months after his deceaſe, out of his perſonal 
eſtate, pay to his ſa:d-truſtees, or the ſurvivor of them, 
6,000/. upon truſt to place the ſame out at intereſt with 
his daughter's approbation, for ſuch purpoſes as ſhe 
alone, by any writing executed in the preſence of two 
or more witneſſes, or any writing purporting to be 
her will, notwithſtanding her coverture, ſhould direct, 


2 


fits during her life, to ſuch perſons. as ſhe ſhould appoint, Maſon, 2 Eq. 3 
for her ſeparate uſe, and with which-her huſband ſhould _ 8 os 
not intermeddle, nor ſhould the ſame be liable to his 3 Brown's Par. 


debts: and alſo directed, that his executrix ſhould, Ca. 378. 


ah ſo as the ſame ſhould: be for her own ſeparate uſe, and 
_— not to be liable. to her- huſband's debts or diſpoſal, and 
fe eviſed other eſtates to the ſame uſes, and died. And 


ſhe, in conſideration of his conſent to her deſire of live 


75 ing ſeparate, agreed that he ſhould have paid to him 
q 8 out of her ſeparate effects 1000 l. within three calen- 
phe dar months then next following, with 200 J. per annum, 
— parliamentary taxes deducted, for his life, payable 


quarterly. And it was thereby ſtipulated, that the 
agreement ſhould- be made * an order of court, and 
that the truſtees ſhould conſent thereto, and that, un- 


then, by articles between Sir C. M. and M. his wife, | 


66. 


3 til ſuch conſent and order could be had, the agent for 
45 M. and her truſtee ſhould give ſecurity by a bond of 


1000}. penalty, conditioned, that either M. ſhould 


che perform the articles on her part, and that ſuch order 
void s | 

* of court and conſent ſhould be had, or, that M. ſhould 
4 * be delivered up again into the poſſeſſion of her huſband. 
_ And Sir C. M. covenanted that, on being paid the 


1000 J. and ſuch conſent and order being obtained, 
M. ſhould live ſeparate from him without moleſtation, 
and that he would give ſecurity for his performance of 


ſubſequent, the fame were affirmed, and a propoſal made 
for exchanging the 1000 J. for an additional annuity of 


after the death of M. for a piformance of theſe articles, 
it was decreed, that the articles were well executed by M. 


ried into execution, as far as they remained unperformed 


firmed, with coſts, on an 7755 to the houſe of Lords. 


the articles, boy an indorſement on theſ- articles, made 
100l, per annum to the huſband for life. On a ſuit brought 


purſuant to the power veſted in her by the will of E. her 
father, and that the ſame ſhould be performed and car- 


by her and her truſtees; which decree was afterwards af- 


K — —„— — P er er ERA 8 
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467.1 


or THE ASSENT TO CONTRACTS 


And a covenant in articles, entered into before 
marriage, that a wife ſhall have the diſpoſition of ſuch 
real and perſonal property as ſhe ſhall acquire during 
the coverture, is ſuch an agreement as a court of equity 


/ 


will ſupport, and render valid as to any equitable 


eſtate that ſhall accrue to the wife during the cover- 


ture. And any diſpoſition thereof made by her, al- 


Wright v. Lord 
Cadogan, et al. 
6 Brown's Par. 
Ca. 156, 


69.1 


though it be without a fine, will be effectual to bar 
her heirs. TS EEE i 
Thus where an indenture was executed previous to 
the marriage of A. with B., reeiting that B. was then 
entitled to a copyhold eſtate of inheritance and a rent- 
charge therein mentioned, and that ſhe had great ex- 


pectations of a conſiderable acceſſion of fortune from 


ſeveral relations; and that A. not being in the actual 
poſſeſſion of eſtate out of which any proviſion 
might be made for her, it had been agreed between 
them, that the. ſaid copyhold lands and the faid rent- 
charge, ſhould continue and be to the ſole and ſeparate 


. uſe of B. notwithſtanding her intended coverture, and 


free from the controul or intermeddling of her intended 
huſband, and not to be ſubject to his debts ; and that 
all ſuch eftates, either real or perſonal, or of any kind 
whatſoever, * which ſhould og might defcend upon or 


come to her during her coverture, or to her huſband 


in her right by deſcent, or by virtue of any remainder 


or reverſion, or of any deviſe, gift, or bequeſt, or by 


virtue of the ſtatute of diſtributions, or by any other 
means whatfoever, ſhould likewiſe be and enure to the 
faid B. for her ſole and ſeparate uſe, free from the con- 
troul of the faid A. and no ways ſubject to his debts, 
and to be applied and diſpoſed of, from time to time, 


as ſhe ſhould, by any deed or deeds, executed in her 
life-time, or by her laſt will and teſtament duly made 


and publiſhed in the prefence of three or more credible 
witneſſes, direct or appoint, notwithſtanding her co 
verture; it was therefore witneſſed that, in conſiders 
tion of the ſaid marriage, and for better eſtabliſhing 


and confirming the faid agreement, the faid A. cove- 


nanted with-C. and D. that he would, as ſoon as con- 
veniently might be, at the requeſt of the faid C. D. 
and B. execute and perfect all fuch deeds, acts, mat 
ters, and things, conveyances and aſſurances, as ſhoull 
be deviſed or adviſed by her counſel, for better and 


gore effeQually ſecuring the ſaid a jj eſtate and 


charge for her fole and ſeparate uſe, notwithſtand- 


ing her Goverture; and from time to time, as oft 


e . a A may aww: ac Tic] :rT. } I * 


2 


— 1 


g. 8 & 


SSacgrss gas 
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OR AGREEMENTS. _. 
* as any eſtate, real or perſonal, ſhould deſcend upon 
or come to the ſaid B. or the ſaid A; in her right, by 
deſcent, deviſe, bequeſt, or gift, or by virtue of any 
reverſion or remainder then limited, or afterwards to 
be limited, or by virtue of the ſtatute of diſtributions, 
or by any other means whatſoever, would execute and 
perfect ſuch deeds, acts, conveyances, and aſſurances 
in manner aforeſaid, for veſting the ſame in ſuch per- 
ſon or perſons as ſhe ſhould appoint in truſt for her 
ſole and ſeparate uſe, and to be ſubject to ſuch diſpo- 
ſi: ion as the ſaid B. ſhould from time to time, and all 
times thereafter make thereof, 2 deed or deeds, 
writing or writings, under her and ſeal, or by 
her laſt will and teſtament, duly made and publiſhed 
in the preſence of three or more credible witneſſes; 
and that, until the ſaid B. ſnould convey and aſſign the 


69.1 


premiſſes in manner abovementioned, it ſhould be law- 


ful for the ſaid C. and D. and the ſurvivor of them, 
or his executors, adminiſtrators, and aſſigns, to re- 
ceive the rents and profits of the ſaid copyhold lands, 
and the ſaid yearly rent-charge, and alſo the rents and 
profits of all ſuch lands as might or ſhould deſcend 
upon or come to the ſaid B. as abovementioned, dur- 
ing the intended coverture ; and alſo all & ſuch per- 
ſonal eſtate as aforeſaid, and pay the ſame to her, or 
as ſhe ſhould appoint, for her ſeparate uſe, and ſubject 
to the like diſpoſition of the ſaid B. notwithſtanding 
her coverture. 3 


30.1 


bl 


At the time of execiiting this deed” N. was entidded 1144. 


to the reverſion in fee of ſeveral eſtates veſted in truſ- 
tees, ſubject to an eſtate for life of W. S. anda limita- 
tion to his firſt and other ſons in tail. | 


B. being thus entitled, duly executed in the preſence lvid. 


of three witneſſes her laſt will and teſtament, or deed 
of appointment, in the nature of her laſt will and teſ- 
tament; and, thereby, after reciting her marriage- 


articles, ſhe, by virtue of the power thereby reſerved. 


to her, and of all other powers enabling her in that be- 
half, did limit, appoint, give, and devile all her eſtate, 
Sc. as therein mentioned. And the queſtion was, 
whether the articles executed on B.'s marriage, and her 
ſubſequent appointment, was a good and valid appoint- 
ment of her eſtate, as againſt her heir at law. 


It was contended, on behalf of the heir at law, that ibid. 
the proper and only nem of enabling a feme covert 
| 2 to 


5 
4 
? 
x 
* 


71.1 


or THE ASSENT TO CONTRACTS 


to diſpoſe of her * inheritance by deed or will, or writ- 
ing in nature of à will, operating as an appointment, 
were, either by a conveyance to uſes or truſts before 
the marriage, reſerving ſuch power, or elſe by fine, 
in which ſhe and her huſband joined after the marriage, 
with a deed to lead the uſes of it, reſerving ſuch power, 
to her over the inheritance veſted in the conuſees. 


But that, unleſs one of theſe metliots was taken, her 


will of real eſtate would be void as an inſtrument or 
conveyance, and could not bind her heirs. That, in 
the preſent caſe, the power reſted only upon articles 
between huſband and wife, without any eſtate veſted 
in truſtees, out of which an appointment, by virtue of 
the power, was to enure. That B. might have ap- 
pointed her eſtate as againſt the huſband and his heirs, 
o whom ſoever ſhe thought fit, the articles being made 


for valuable conſideration, as againſt the huſband and 


thoſe claiming under him: but that, as between her 
own heir at law and the deviſees, it was a queſtion 
merely between volunteers, and conſequently they 
could claim no aid in equity to ſupply a defect in the 
capacity of the teſtatrix, as a married woman, to make 


her will, when ſuch will muſt take effect as an ap- 


pointment in execution of the power, or not at all; 
and the * power, in this caſe, remained only in cove- 
nant between her and her huſband, without dependin 

upon any eſtate veſted in other perſons, out of which 


it could take effect. On the other ſide it was contend- 


ſuch conveyance could 


ed, that the legal eſtate in the hereditaments deviſed 


was then outſtanding in truſtees, and therefore no for- 


mal conveyance of it was by any means neceſſary, 2 
fu el the legal eftate, o 
have any legal operation ; it could amount only to 3 
direction to the truſtees to become truſtees thereof for 


* + 


ſuch perſons, intents, and purpoſes, as ſhe ſhould by 


| - deed or will. appoint. And as B.'s intereft was onh 


all neceſſary acts, to enable his wife to make * 
diſpoſition or appointment of her reverſion as ſhe 


equitable, the general agreement and intention of the 


parties, clearly and indubitably expreſſed in the articles, 
were equally as ſtrong and binding as an equitable 
conveyance; and did, in effect, amount to a direction 


to the truſtees and their heirs, to ſtand ſeiſed of the re- 
verſion in truft, and for the benefit of ſuch perſon and 
eg as ſhe ſhould appoint, and in the mean time for 

er ſeparate uſe, excluſive of her intended huſband; 
and eſpecially as he, by the articles, covenanted 2 

uc 

uld 
think 
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OR AGREEMENTS. 

NOPE either dy deed * or will; by which eovenant (*7%)3 
he was bound, in equity, #9 do. all neceſſary gets fr 
authenticating, & and eſtabliſhing of any deed or will 
which ſhe ſhould make: concerning the fame. And up- 
on theſe grounds Lord Northington decreed in favor of 
the deviſees and ſupport of the appointment. Which 
decree was affirmed on an appeal to the houſe of Lords. 

And the law is now held to the fame, in reſp ER, | 
to ſeparate property ſo circumitanced, in which a feme an ig 
covert has a legal eſtate; this was ſo determined in the * 
caſe of Rippon and Hawdiy. There a woman was 
entitled to a legal eſtate in lands, and ber an 
previous to his marriage with her, gave bond to 
tees, conditioned 2 5 2 have 5 by » 
to diſpoſe of her ©, ordingly did ſo. 
Ek decreed the h ＋ to * truſtee for the 
deviſee, obſerving that this caſe was not to be diſtin- 
guiſhed from the caſe of Wright and Cadegan, Sd 

reg 
4 a ſome covert may, by acts done after the cover- 
ture is rmined, render an a ques reſpeRing - 
herſelf, made whilft ſhe was under coverture, Nw 
upon her property # * becauſe acts * 4 ] 
ter the becoming a wic bind. | 
| Port ons Li provi BY mado by vie Edward Sie e 

his » N oF der oin ©, articles oſeley's caſe, 
= her — an pag noms —— he death of her ; ay W 
hu entered only an N pou per annum, 5 
reef, the was held to performance of the 
L aan ae. 

o, where 2 in rm of a leaſe, had . 
been granted of a feme covert's eſtate by the huſband = de 
and wike, and, after the huſband's death, the deed be- 5. 
ing in the hands of the mortgagee, the wife had di- ht SC 
— the tenants in paſſeſſion to attorn to the mort- Cowper 201, 

e; had ſettled with him for the balance of the rents, 

dan and had not queſtioned his poſ- 
— for a num af years; the* court of King's 
Bench were unanimouſly of opinion, that the canyey- 
ance in this caſe, though i in the form of à leaſe, was 
in ſubſtance a mortgage; and not being within the 
reaſon for which 1 y a feme covert were held to 
bs only voidable, was » abflutely void on the death of 
| the huſband ; but that the acts done by the widow, 
the 


E 


[* 75. ] 


1 Bac. Abr, 308. 
1 Roll. Rep. 400. 
Jenk. Cent. 4. 

2 Com. Dig. 18. 


is ſuable on her general contracts. 


Moor $51. 
10 E. 3. Pl. 37. P 


[ * 706. ] 
399. Co. 


Counteſs of 
Portland v. 
Podgers, 

gp Vern. 104. 
Vide Co. Litt. 
133. 2. 


Vide Co. Bank. 
Law 26. 1 Bac: 
Abr. 308. 


King Henry the Fourth brought a writ of right of ward 
againſt Sihyl Belknap, who pleaded that ſhe was covert 
baron, to which a like reply was made by the king. 


after a divorce a thoro et menſa, the wife may ſue alone 
without her baron. 1 7 | 


of parliament, baniſhed for life, the wife might in al 
dead; and that the neceſſity of the caſe required that ſhe 


OF THE ASSENT TO CONTRACTS 
the deed being in * the poſſeſſion of the mortgagee, 
were tantamount to a re-delivery, which, without a 
re-execution, was equivalent to a new grant. | 

And there are ſeveral caſes in which a feme covert 
may, even at law, contract, and thereby entitle her- 
felf to or become the ſubject of an action, without her 
huſband being joined, and as a feme ſole. . | 
Thus if a huſband has abjured the realm, or is ba- 
niſhed, he is thereby civiliter mortuus. And he being 
diſabled to ſue or be ſued in right of his wife, ſhe is 
in ſuch caſe, conſidered as a feme ſole ; for it would 
be unreaſonable that ſhe ſhould be remedileſs on her 
wh ; and-equally ſo on thoſe who had any demands on 

er, that, not being able to have any redreſs from the 
huſband, they ſhould not have any againſt her. 
And a wife, being conſidered in ſuch caſes as a widow, 


+ 


Thus King Edward the Third brought a guare in- 
edit againſt the lady of Maltravers, to which ſhe | 

pleaded that ſhe was covert of * baron; whereunto it 
was replied for the king, that her huſband was put into 
exile; and thereupon 'ſhe was ruled to anſwer. 80 


Ak. *_ a ac. A ei.oÞþC oe. Ee 


And Gaſcoigne, C. J. ex aſſenſu ſociorum, awarded that 
ſhe ſhould anſwer. ' JC no ant ay 
So it is ſaid in Moore's Rep. fol. 666. Ca. 910, that 


So it was held, in the caſe of the Counteſs of Port- 
land and Podgers, that where the huſband was, by af 


things act as a feme ſole, and as if her huſhand were 


cr = © 9 OO two re Bb 


ſhould have fuch power. | 
And, in the caſe of Sparrow and Caruthers, Mr. 
Juſtice' Yates thought tranſportation, although but for 
ſeven years, to be ſuch an abſence of the huſband, 
within the Tg of the caſes of abjuration, &c. 
as that the wife might, during that period, be ſued 
alone, FFF ¾ do Who 


q 7 [ 


th 
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11 And Lord Holt was of opinion, in the caſe of 1 * 77. 1 
Darley and the Ducheſs of Mazarine, that if a woman al. 116. 
married an alien enemy, ſhe would be chargeable as a? v1 aym. 147. 
feme ſole for her debts and contracts, as much as if | 


her huſband had abjured or been baniſhed, 


' © > 


So, by the cuſtom of London, if a feme trades by 10 Mod. 6. 
herſelf in a trade with which her huſband does not in- 
termeddle, ſhe may ſue and be ſued as a feme ſole, 

Of late years ſome other caſes likewiſe have been 
eonſidered, even at law, as exceptions out of the ge- 
neral rule, that a feme covert is under an incapaci 
of entering into a general engagement to bind herſelf 
or her property; upon the ground of there being caſes _ | || 
begotten by the practice of modern times, which are ii 
not within the ſpirit, although they are within the | ' 
letter of the rule. The inſtances alluded to are thoſe, | 
wherein it has been held, that a feme covert, livin 
as feme ſole on a ſeparate maintenance, allowed. her by 
her huſband on a ſeparation after marriage, ſhall not 1 
be permitted, if ſhe gain credit in that character, to 
plead her coverture, in order, thereby, to prevent her | 
creditor from recovering his debt. 55 LN 

The firſt caſe of this kind was that of Ringfiead C 78. 
and Lady Laneſborough, which was an action brought Ringftead v. 
by the plaintiff againſt the defendant for goods fold by 2 3 
him to her, The defendant pleaded, that at the time f R. Vie 
of the promiſe ſhe was covert baron of Lord Laneſborough, Coke's Bank. 
tt a peer of Ireland, who was ſince dead, To this plea Law 24 
5 the plaintiff replied, that the defendant lived ſeparate | 

| from her huſband, they having been parted before the 

. promiſe made, and that ſhe, a deed of ſeparation, 
if had a large ſeparate allowance, which was duly paid. 

al And that the defendant lived in England and her huſ- 

band in Jreland. To which replication there was a 
he demurrer, Lord Mansfield delivered the judgment of 
the court in favour of the plaintiff, but expreſily declared, 

1 that his opinion was founded on all the circumſtances of the 


ſor caſe taken together, and would only be an authority in a 
nd, caſe circumſtanced exattly fimilar to the preſent. The 
5. circumſtances were, that the wife lived ſeparate from 


1 the huſband, and had a ſeparate maintenance, he being 

in Ireland, ſhe in England; that ſhe acted as a feme 

nd ſole, and it was a fraud in her to attempt to avoid 

1 her contracts by this defence; that this agreement, 
though between huſband and wife, bound each of them 

| | as 


W TOUT n 
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„7% ] as b effedlually as if they were ſingle. That the wife 


under this agreement, had a property of her own; 


that ſhe was under no power even of her huſband; 
that the reaſon of her incapacity ceaſed ; the creditor 


could not ſue the huſband; that when ſhe contracted, 


ſhe did it as a ſingle woman; that after having got 


credit as a feme ſole, ſhe never ſhould be permitted to 
ſay, that ſhe was married; and more particularly when 


the conſequence was not to make another perſon liable, 


but to prevent the creditor recovering his debt at all, 
That there was no caſe preciſely in point, and there- 


fore the court muſt make a new precedent, from rea- 
jon, convenjency, and analogy to the authorities. 


In the, laſt-mentioned caſe, the huſband's being 


reſident abroad was relied upon as a ffrong circumſtance, 
forming an analogy between that caſe and the caſes 


Which had gone before of perſons exiled, abjuring the 


ſupported upon principles of law, will leave her, as to 


on, were furniſhed 
There was a demurrer to the replication, and judg- 


th | 
in Lady Laneſborgugh's 


kingdom, tranſported, or the like. But the following 


caſe takes a broader ground, it having been therein 
held, that where the haſband is not himſelf liable to his 
wife's debts, his being within the kingdom will make 
no variation, Therefore, where an en was brought 
for 4 goods fold and delivered to the defendant, and 
ſhe pleaded coverture ; it was replied, that the defens 


* dant lived ſeparate and apart from her huſband ; that 


fhe had a competent ſeparate maintenance regularly 
paid; and that the goods, mentioned in the declarati- 
er her ſeparate uſe and ſupport. 


ment for the plaintiff, The court obſerying, that 


C 


though ſtreſs was lajd upon the huſband's being abroad 


But the doctrine of the capacity of a feme covert, 
jo circumitanced, to bind herſelf, at common Jaw, by 
er aſſent to contracts, has been in a later caſe, carried 


ſtill farther ; to an extent indeed; which, if it can be 


her 


= 
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# her moral capacity of contracting, in all reſpects in [ * 81. ] 


the ſame ſtate, as if the were a feme ſole. - 
The caſe alluded to is that of Corbett againſt Poelnitz, Corbett v. Feet; 

the declaration in which ſtated: the following facts: nitz, Term 

That Ann, before her marriage with Baron Poelnitz, Rep. vol. i. 5. 
was the wife of Lord Percy. That, after their mar= . cow tr; | 
riage, a ſeparation took place by mutual agreement, and @ 2 g. 549- Hela 
Ann had a competent maintenance of 1600 J. per annum #4 GO, Ab ow- . . A- Y 
ſettled on her by deed. That then Aun (whilſt ſhe was 6-43 kate Ef 2 | 


ſo covert with Baron, and whilſt ſhe lived fo W — ö 
he 


* 
— — — 4 — - 
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and apart from him, and whilſt her maintenance was -* ] : 
duly ſecured and paid to her) in conſideration that 122 2 . | | 
Corbett, the plaintiff, at the ſpecial inſtance and re- OY OE 2 | 


* 3 pw 6 IE «A. MZ. a cd 


eſt of Arn, and for and in- conſideration of the ſum", — — 
4 goo .. paid by Chambers to Ann, had then and there e 4 —— 
become held and firmly bound, together with Ann, | | : 
to Chambers, by their joint and ſeveral bond in 1800 /. | = 


conditioned for the 212 of an annuity of 150 l. | 
during the natural life of Ann; and had alſo, at the = 8 
like ſpecial inſtance and requeſt of Ann, together with | 
her, executed a warrant. of attorney for confeſſing i 
judgment on the bond for * 18007. and cofts of ſuit, [ * $2, * | in 
at the ſuit of Chambers, undertook and promiſed faith- | ho 
fully to indemnify Corbett againſt the faid bond, and 1 
warrant of attorney. That afterwards, and after this . 
promiſe, the marriage between Ann and Lord Percy | = 
was diſſolved by act of parliament, by which the fame | 
roviſion of ibook was continued and ſecured to her 
or life. That afterwards; Aun was married to Baron 
Pelnitz, That after this marriage, 262 J. 10s. be- 
came * to Chambers, by virtue of the condition 
of the bond for one year and three quarters annuity, 
whereupon judgment was entered up on the bond 25 
the 1800 . and 635. coſts; and thereupon Corbett, to 
prevent his being taken in execution, had paid the 
202“. 10s. and 5 J. 195, coſts; yet, that Baron Poelnitz | 
and Ann had not paid him the ſame, or indemnified - | 
him againſt the payment thereof. A verdict bein | 
given for the plaintiff, a motion was made in arreſt 
of judgment, upon the ground, that, although in mo- | 


F F STUNT EST OT WRT Ka R IU > 0 v VU 


rt, dern times the law allowed a woman to have a ſeparate = 
by maintenance, yet that was only an exception to the h l 
ed general rule; and extended no 1 than to enable 
be the wife to provide herſelf with neceſſaries; that 
to this fund, being given for neceſſary maintenance, 
ct | 7 | : - 


therefore 


Do [ * 83. ] 


* 
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* therefore was only liable for neceſſaries; _ a. 
though the court had gone fo far, as to ſay, when : 


wife ro to receive a ſeparate maintenance, ſhe Jhuull 


be anſwerable for ſuch maintenance et that did not 
prove that ſhe was fo much a'feme ſole, as to be able 
to make or bind herſelf by every ſpecies of contract. 
The court gave their opinions ſeparately on the que. 
tion. Lord Mansfield faid, that the facts laid in a very 
narrow compaſs, and admitted of no doubt. Lord 


and Lady Percy, by a deed, mutually agree to live 


ſeparate; neither can break this agreement; and a 
large maintenance is ſettled on her for her own private 
ſeparate uſe, as a feme ſolg to all purpoſes, the fame a 
if ſhe were unmarried. The claim upon which this 


ation is founded, is of a moſt meritorious nature. 


Lady Percy applied to the plaintiff; he conſidered her 


as a feme ſgle, and became ſurety for her; ſhe pro- 


miſed to indemnify him; and the contract was con- 


cluded, under a firm belief on both ſides, that it was 


perfectly valid and binding. . In juſtice, then, ſhe 
ought to pay this debt. But then, to encounter this, 
there is a rule of poſitive law, which is to be adhered 


do and preferred, though in ſome particular caſes it 
* | * 84.-}©may ſeem & productive of hardſhip and oppreffion. j By 


this general rule, a married woman can have no pro- 


| perty, real or perſonal. Her contracts are entirely 


1 


and 3 void; for her contracts, even for ne- 
ceſſaries, are the contracts of her huſband: ſhe cannot 
be ſued, or taken in execution, This is the genera 


rule. But then, it has been properly ſaid, that as th: 


times alter, new cuſtoms and new manners ariſe : theſe 
occaſion exceptions, and juſtice and convenience re- 


quire different applications of theſe exceptions, within 


the principle of the general rule. The queſtion then 
is, whether it is ſo here? whether, under the circum- 
ſtances of the preſent caſe, a married woman ſhould, 
or ſhould not, be ſued ſolely? exceptions have been 
made in this very caſe. Where a huſband is in exile, 


or has abjured the realm, and credit has bgen given to 


the wife alone, Tae ſays ſhe muſt pay, for the huſband 


cannot be ſued, So it is in the caſe of tranſportation, 
though the caſe is not exactly the ſame; for, there, 
the abſence is only temporary, becauſe the huſband may 
come over, and be ſued afterwards. Why, then, i; 
it ſo eſtabliſhed? becauſe the wife acts as a ſingle wo- 
many gains credit as ſuch, receives the bonenr, 
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ſhall be liable * to the loſs: and where ſhe has an eftate L* 8551 
to her ſeparate uſe, in juſtice ſhe ought to be liable To . 
THE EXTENT OF IT. In modern days, a new mode 
of proceeding has bcen introduced, and deeds have 
been allowed, under which a married woman aſſumes 
the appearance of a feme ſole, and is to all intents and 
purpoſes capacitated to act as ſuch. In the ancient 
law, there was no idea of a ſeparate maintenance; but 
when it was eſtabliſhed, what ſaid the courts ? that the 
huſband ſhall not be liable even fer neceſſaries; and they 
faid ſo, becauſe convenience and juſtice required it. In 
the preſent caſe, no diſtinction has been taken at the * 
bar, whether ſuppoſing Lady Percy to be liable, her c 3 
ſ:cond huſband is ſo; and they have done right, for fo ; 
he muſt certainly be. The only queſtion then is, - = 
whether a woman married, but living ſeparate from | l 
her huſband by agreement, having a large. ſeparate . 
maintenance ſettled on her, continuing notoriouſly to 
live as a ſingle wo nan, contracting and getting credit 
as ſuch, and the huſband not being liable, ſhall be ſued | , 
as a feme ſole? I think ſhe ſhould; it is juſt that ſhe 3 
ſhould be ſo. I am of opinion, that the preſent caſe i b 5 
is determined by the two late ones which have been 
By cited (viz. Ringſtead and Lady * Laneſborough, and | * 86. = 
o- Barwell and Brooks) which do not reſt upon one or Vide ſupra Lady i= 
eh two circumſtances. as contended, but upon the great -n<iborough's | 


2 - 
BIO on, Pegs r = 


ne: principle which the court has laid down, © that where om wo 
not a woman has a ſeparate eſtate, and acts and receives only an authority 
ral credit as a feme ſole, ſhe ſhall be liable as ſuch.” There ing caſe circum- 


the is the ſame juſtice in this caſe, nor can I ſee any diffe- g —_— 22 


jeſe rence between them. Willes, Juſtice, concurred. 

ke. Aſhurſt, Juſtice. It ſeems to me, that to decide 
hin the preſent queſtion, we need only conſider the reaſons 
en on which the incapacities of a feme covert are founded; 
im- not on the ſame ground as thoſe of an infant, whoſe 
ile diſabilities ariſe from a want of diſcretion; but firſt, 
een becauſe ſhe has no property; and 3 becauſe 


ile, it would be unreaſonable to permit the wife to affect 

to the property of her huſband, except where he will not 

and Wi allow her neceſſaries; in which caſe her contracts are 

on, the contracts of her huſband. Now, where a woman 

ere, has a ſeparate maintenance, and the huſband cannot be Quere of this 


nay charged, it follows naturally that ſhe muſt; and if ſo, Principle, vide 

z we cannot draw a preciſe line, and fay, ſhe ſhall be * 

par liable for this, and not for that; for her incapacity, | 

v _ 5 * =, = | 
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T * 87. ] ariſing from want of property, being once rem 
222 ow * in MT yo N for ral — * was 

4. W uppoſed, ſh were only liable in reſpect of her 
3 en. eee Ne ſhe. could not be liable enerally, by 
only fo long as the maintenance continued, after the 
manner of an executor, as long as aſſets remain in his 
hands. That, however, cannot be: if ſhe exhauſt ha 
| whole fund, it is her own folly, but does not render 
Vide contra inf. her lefs liable. As to her being only liable in reſpect of 
her firſt f-ttlement, ſuch a doctrine was never before 
contended. If the be liable at all, the is liable gene. 
rally, and that not only for neceffaries, but for al 
contracts. I think the other two cafes govern this, 
and that the rule for arreſting judgment muſt be dil. pr 
& charged; for ſhe gained a general capacity to contra nit 
| debts, and conſequently her ſecond huſband takes them; w. 

for he takes her cum onere. 5 

Buller, Juſtice. The only conſiderable diſt inction 
to be found between this caſe and that of Ring/tead and C 
Lady Laneſboragh, is the non-reſidence of Lord Lang. th. 
borough : but that is entirely done away by what the 
court ſaid in Barwell and Brooks, that it made no fort WW © 
[ * 88. ] of difference whether the * huſband was in England « Ar 
not, for he was not liable; which was the great prin Wl 
ciple that influenced the decifion, and not his loca 
ſituation. Hence, then, we have only to confide, Wii bo 
$9)"2 whether it is ble to draw the line, that the vi 
Wie this ce ſhall only be liable for neceſſaries. The opinion d Tt 
2 waere De the two judges in Hatchett and Baddeley went wide d bre 
12 it, and it has never been much preſſed: but I think 
clearly of opini- the objection has no force, for if ſhe has a power of cor 
on, that a feme Contracting, it muſt be a general one, A diſtinction 
(4.00 pee inn has been made as to the fund that is liable; and it hu 
acts under ſeat. been aſked, what if ſhe alien the whole? the argumenh 
: however, ftops ſhort; for it ought to have ſhewy 
NQuzre, whether that the huſband would again become liable in thit 
__ cafe: but there is no colour to fay, that, if the wilt | 
Pe fpends the whole of her ſettlement; her huſband ſuf 7 
be liable even for neceſfarjes, As to the prudence i Per 
: | the meaſure, that is ne ground on which the court eu 
Quzre, de hoc, found their deciſion. In Lady Laneſborouglus cal: der! 
vide ſupra. the only queſtion was, whether ſhe could acquire ! and 
capacity to contract? it was determined ſhe could; red 
and, therefore, as I think that cafe muſt govern tk and 
Dy rags. ſuc! 

preſent, I am of opinion that the plaintiff may = 

Fo | 't 


r. ] have ſtated the arguments of the court in the above 1 % 89. 1 | 
rate caſe at length; becauſe, if the deciſion which was 55 

bu founded upon them can be ſupported, it eſtabliſhes a 

the rinciple, upon the foundation of which a feme covert 

| his ay, at law, execute inſtruments, give bond, confeſs 


t, enter into contracts under ſeal by way of 
covenant or otherwiſe, and act, to all intents and pur- 
poſes, as a ſingle woman. For the action here brought, 
proceeds upon the ground that Corbett, the ſurety, has 
aid the money on account of the principal, and has 


* \. . k 

« of hereby diſcharged the principal from the debt; upon 
this which the law raiſes an implied contract, whereby the 
dil. principal is ſuppoſed to have bound himſelf to indem- 
rat nify the ſecurity. The conſideration, then, upon 


which this implied contract is raiſed, is the diſcharge 
of the principal. But the principal cannot be ſaid to 
be diſcharged from that, to which ſhe never was liable; 
onſequently, if this deciſion be law, it muſt be on 
the ground that Lady Percy was bound: the neceſſary 
inference from which will be, that a woman, ſo -cir- 
cumſtanced, may bind herſelf at common law by bond. 
And if ſhe can bind herſelf at law by bond, fo may ſhe 


likewiſe by any other inſtrument under 2a. | 
But it has been again and again adjudged, that a T * go. J 

bond given by a feme covert, is, at common law, ihſo Vide Norton v. 

24%, void, and ſhall neither bind her nor her huſband, . 4 f. G. 

Then, as the implied contract, upon which the actien ſupra, 11 Bac. 

brought by the ſurety is founded, reſts on the ſurety's Abr. 696. 

having diſcharged the expreſs contract, and as a void 

contract cannot be diſcharged; there being no diſcharge, 

there is, in this caſe, no conſideration to ſupport the aſ- 

ſumpſit; but it muſt reſemble the caſe of forbearance 

given to an infant upon his bond, which has been decided 

to be no conſideration to ſupport an aſſumpſit, the infant 

not being liable to pay at the time of the forbearance. — 

wit But it is ſaid, although it be true that it is a rule ef 

u Peſtive Jaw, that a married woman can have no pro- 

coo perty real or perſonal, and that, therefore, her con- 

t can tracts are entirely and univerſally void; yet, that mo- 

cal; WY Germ times have introduced new cuſtoms and manners, 

ire 1 and that deeds have been allowed, under which mar- 

zul ried women aſſume the appearance of femes fole, 

a th — are to all intents and pu poſes capable to act as 


bart WEE; | The 
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d | Chan. Rep. 


44 164. Finch's periods; for courts of that deſcription have univerſally 
| interpoſed in controuling and overlooking the applica. 
tion of this ſpecies of property,, and making decrees 
reſpecting it for more than a century. But Perkins 
whoſe writings were compoſed and publiſhsd ſo earl 

as the reign of Edward the 6th, expreſsly lays it down, 

that, if there be a difference betwixt the huſband and 
wife, by reaſon —_— certain LANDS of the HUSBAND 


Rep. 56, 73- 


' Perk. 4. fec. 8. 


Wayland*s caſe, 
3 Bulſt. 188. 


1 92. 


rents and proſits of a real eſtate deſcending upon het. 


in its nature, that one is at a loſs to affix to it any 
certain idea. It is true that the common law had no 
notion of diſtinct intereſts between huſband and wife, 
over which ſhe could have a general diſpoſing power; 


intents and purpoſes, a ſingle woman; whereas the 
rights of the huſband of a woman having a ſeparate 


they were previous to ſuch a ſettlement, He is entitled 


maintenance. 


OF THE ASSENT TO CONTRACTS. 
The term modern times is a relative term, * fo vague 


and it is no leſs true, that the notion of a ſeparate main. 
tenance has been recognized in equity from very early 


are ASSIGNED unto the wife by the friends of the huſband 
and by his aſſent, and the wife grant a rent-charge to 
iſſuing out of the ſame unto a ſtranger, the grant 
4 voID. - | | 

It is true, that it is only in very late times, that 
courts of law have ſupported actions againſt married 
women, unleſs in inſtances where they have been con- 
fidered as under a civil widowhood ; which differed 
from the caſe of a ſeparate maintenance, in as much 
as this was a ſeparation by act of law, and, * therefore, 
a woman, ſo circumſtanced, was entitled to her dower 
or jointure, and was, in conſideration of law, to al 


maintenance, to all other -intents and purpoſes, excejt 
as to the diſpoſition of that maintenance, remain 2 


to any property ſhe acquires by gift. He may releak 
a legacy bequeathed to her. He will be entitled to the 


She remains under the ſame incapacity of diſpoſing d 
her real eftate, nor can ſhe contract as to any part 
her perſonal eſtate, not comprized within her ſeparatt 


It is alſo alledged, © that as, where a woman has 3 


| ſeparate maintenance, the huſband cannot be charged Car 


it follows naturally that ſhe m oft.” If the reaſon wh nec 
a feme covert is not ſuable for contracts entered into d/ her 
her, were, chat her huſband is ſo chargeable, the con- ma 


| _ propoſition. ** be fairly inferred, where the at ; 


and is not ſo. But as the principles upon which 4 


hu 


feme covert's incapacity is founded, are quite of another 


natufe 
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nature, ſtating * the true principles will evince the [* gy. J 
weakneſs of ſuch an argument, \ ; | 

The diſability of a feme covert to contract, ariſes 
from three circumſtances: Firſt, For want of powER 
to aſſent ſo as to bind herſelf, ſhe having, in conſidera- 
tion of law, no will of her own, her will being, by the 
marriage, ſubject to that of her huſband. Secondly, 
For want of power to bind her huſband. Thirdly, 
For want of property. © | | 

By the common law a wife is diſabled to make any o14 Na. Brev. 
grant, contract, or bargain, without the authority, 62. 21 fl. 7. 40. 


allowance, and conſent of her huſband. And if a K, Fl. 64, Bre. 


” » Abr. tit. Con- 
feme covert make a contract in the market, or elſe- tract 19. 1 Roll. 


where, even for bread to maintain the family, and it Abr. 351. (F) 
be found expreſs/y to have been made without the allow- f 5 22 * 
ance or . of her huſband, the contract is void, and Rep. 126. Fit. 
ſhall not charge him, even although it be expended in Nat. Brev. 277- 
the houſehold of the huſband. But if the wife, coha- 
biting with the huſband, has a general licence from him 
to buy neceſſaries, her contracting (without being 
particularly authorized as to the time) for neceſlaries 
for herſelf, her huſband, her children,, or her family, 
is evidence to a jury to find the aſſent * of the huſband, [* 94. ] 
unleſs the contrary be expreſsly ſhewn; becauſe it | 
cannot be reaſonably preſumed, that any man would | 
deny his aſſent to have the neceſſities of his family ſup- 
plied. It is true that a wife ought to be 'maintained, 
and it is the more neceſſary that it ſhould be ſo pro- 
vided by our law, as it pc 5 away all 1 from 
her, by which ſhe might provide for her own ſubſiſt- 
ence; therefore, if her 2 a turn her out of doors, 
the law implies that he gives her credit for common 
neceſſaries, and to that extent conſiders her contracts 
as his. But in neither of theſe caſes is her right to be 
maintained, founded either on a right ſhe has to con- 
tract for herſelf, or on a power the law gives her to 
charge her huſband by way of contract, but there muſt 
in both caſes be his aſſent, either expreſs or implied. 
The contract muſt be his, and not her contract. And 
therefore it is that, upon her departure from him, ſhe _ 
cannot bind him, even by her contract, for common 
neceſſaries; for, from the moment of her ſeparating 
herſelf, all evidence of the conſent of her huſband to 
maintain her ceaſes, and the obligation ſo to do is alſo 
at an end. . | e 
| But 
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or THE ASSENT TO CONTRACTS 


But if the propoſition put by the court in * the 
Baroneſs Poelnitz's, cafe were true; vi. “ that. when 
the obligation in the huſband to maintain ceaſes, the 
capacity of the wife to contract begins,” a wife, on 
her departure from her huſband, would inftantaneouſly 
be bound by any contracts ſhe ſhould make. But. the 
law is otherwiſe; for, though the act of departure 
deſtroys the evidence of the huſband's conſent to her 
having neceſſaries, becauſe it would be unreaſonable 


to bind him 8 implielt conſent to keep two houſes; 


it does not diſſolve the marriage, or reſtore to the wife 
the power of volition, which, from the time of the in- 
termarriage, the law, that looks upon the hufband and 
wife as one perſon, and, therefore, allows but one 


will between them, which it conſiders as placed in 


the huſband as the fitteſt and ableſt to provide for and 


govern the family, deprives her of. And when it » 
conſidered, that the law gives to the huſband the abſo- 


lute power over her perſonal property, and the goverr- 
ment and direction of her real property during the co- 


1. 96.1 


4 Salk. 118. 


1 Roll Abr. | 
350. K. 1.8. 


being beyond her eſtate, her hu an 


Ibid. E. 4. 


Strange 875. 


verture, it is but reaſonable that, as her departure does 
not reſtore her power over thoſe, neither ſhould it ſub- 
ject her to her contracts, which, without her property 
the muſt be incapable to diſcharge. Many caſes might 
de“ put to ſhew that it by no means follows, that the 
'huſband's being diſcharged makes the wife chargeable 


Ex gratia, if a woman, reſiding with her . huſtpnd 


take up goods, as ſilks or muſlins, and pawn them be- 
fore they are made into cloaths, the huſband is not 
bound to pay for them, becauſe they never came to his 
uſe. Yet no man will ſay that the wife is therefore 
liable. So if a woman borrow money, and cloath 
herſelf in a better manner than her rank requires, 2. 
though this comes to the uſe of the huſband, becauſ 
the wife muſt of neceſſity be clothed, yet the cloaths 

| j ſhall not be 
chargeable with the money. And if a wife buy ay 


thing, the huſband ſhall not be bound to pay for i 
unleſs it come to the uſe of the huſband. And yet i. 


neither of theſe caſes ſhail the wife be liable. And 


Lord Chief Juſtice Raymond held, in the caſe of Chil 
and Hardiman, that if a. woman elope from. her hu 
band, though ſhe does not go away with an adulte. 
or in an adu'terous manner, a tradeſman truſts her 1 
his peril, and the huſband is not bound. 


2 Blackſt. 1079. 


_ 


Lord Chief Juſtice De Grey, ki the caſs of Hatci 


and 


.T » 4 3.3 2 FF LE . xe 


at 
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and Baddely, lays down the law in * theſe fortible LI 7. 1 
terms: © No act of the wife can ever make her liable 
to be ſued alone. If ſhe can be ſued, e can fur, ac- 
quire property; releaſe actions, execute deeds, e. 
WHICH WOULD OVERTURN FIRST PRINCIPLES.” 
And Blackflone, J. ſaid; © that it feemed to be ſup- 
poſed by the argument, that if the hiiſband was not 
bound to pay this debt, it followed that the wife might 
be compelled alone. But this wins 10 legal conſequence: 
He thought; in the then prefent caſe, 1T COULD Nor 
BE RECOVERED OF EITHER; And he was clearly 
of opinion, that in no caſe could any feme covert be 
faed alone, except in the known extepted caſes of 8 
abjuration, exile; and the like; where the hiiſband was 
conſidered as dead, and the woman as a widow, or elſe Co. Litt. 133. 
as divorced 4 vinculo. And therefore Elizabeth Mil. Moore 851. 
not, whoſe huſband was abroad when ſhe attempted 
to ſue alone; did it with the addition of Widow. The 
contrary dodrine militated againff the TRT PRINCH- 
PLES of the Engliſ law; which confideted the wo- 
man's powers, nay almoſt her very being; as fuſpend- 
ed during the coverture, , Her contract was merely ; sid. 120. 
void ſo as to bind herſelf, faid all the judges in Manley | 
and Scot; She and her huſband might plead uon &f Salk. 7. 6, Mod. 
aum to her & bond: If judgment were had againſt [* 98. ] 
her, or ſtie were outlawed; her huſband and ſhe might 311: 2 P. Will. 
reverſe it by writ of error: The very forms of the . 2 
ation dzmenſtrated the ſame thing, if ſued alone ſhe Ero. Abr. Error 
could have no addition; which was in the very teeth 73 
of 1. Hen: 5. c. 5. If ſued in her maiden name; it 6 Mod. 311. 
was a mifnomer: If by her huſband's name, and as a | 
widow, it was the like: She could not put in ball Cro. Ja. 445; 
without her huſband; Ard as the previous ſteps were 
thus embarraffed; ſo after judgment the remedy muſt 
prove defectiye. No elegit could go againſt her lands, 
otherwiſe this would be a mode of alienation by a me 
covert without a fine. Jt would be endleſs to purſue 
this idea through all its legal aBSURDITIES. | 5 

It will hardly be contended; after what has been ob- 
ſerved, that the principle, upon which a married wo- 
man is diſcharged from her contract, ſtands upon the 
ground, that her huſband is bound by her contract. And 
if that be not the principle, the concluſion founded . 
be 


— 


it, « that if the huſband be diſcharged; the wife m 
bound,” will be equally — BY 
8 ut 
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the law, which takes from her the capacity of contract- 


vide a ſeparate maintenance, the preſumption that he 


to contract, by conſidering the feparate property, as 


* 100. 
Per Curiam 
unan. in Lean 
verſ. Schutz. 

2 Blackft, Rep. 


1295. 


Supra. 


not the aſſumed principle, © that the huſband was not 


Vile 31 It. 
138. a 


Vile Newſome 
v. Bower. 
3. P. WAI. 37. 


neceſſary, in all fuch cafes, that the huſband ſhould 


. caſes where the huſband is exiled, or has abjured the 
realm, or the like, is equally fallacious ; becaufe thoſe 
caſes are founded upon the civil death of the hufband; 


OF THE ASSENT TO CONTRACTS 
But it is ſaid, that the circumſtance of a ſeparate 
maintenance being provided for the wife alters the eaſe, 
In a degree it does fo, even at law: and that conſiſt- 
ently with firft principles and former adjudications. 
It has been ſtated; that the true ground upon which 
a huſband, who turns his wife out of doors, is liable 
to be ſued for neceſſaries purchaſed by her, is, that 


ing herſelf, in its humanity, eoncludes, that in fuch 
daſe, her huſband conſents that ſhe ſhall contract for 
him to this extent, and the fact of the expulſion is 
evidence of this conſent. But, if the huſband pro- 


2 > 0 


intended to give her credit on his account for neceſ- 
faries fails, the .poſitive proviſion rebutting any ſuch 
concluſton upon him. In fuch- cafes, then, the pro- 
perty may be. made liable to this purpoſe, without any 
deviation from the rule, as to a feme covert's capacity 


anſwerable, by the aſſent of the huſband, for the wife's 
maintenance. This mode of conſidering the caſe 
ſeems warranted by the forms of proceeding, for it is 


be a co=defendant. *« And if he be not a party to 
the record, the whole proceeding will be vitious 
There is no inftance in the books, of an action's be- 
ing ſuſtained againſt the wife, the huſband being liv- 
ing, at home, and under no civil diſability. A wife, 
ty a VOLUNTARY ſeparation, does not acquire ſuch 4 
character, which may be called a civil widowhood, nor 1s 
taken notice of by the law as ſuch,” ? 5 
Thie, then, ſeems to be the only ground upon which 
the caſe of Barwell and Brooks can be ſupported, and 


,, ß OF EEE TRIED 


liable, and that, therefore, the wife was. 
The analogy aſſumed between thefe cafes; and the 


for that amounts to an actual diſſolution of the mar- 
riages entitles the wife to her dower, or jointure, &. 
and, confequently, reſtores her to her original capa- 
city of taking property im her. own right, and of bind- 
ing herſelf by ker gn aſſent, without reference to het 
hutband, R: PRIN PETS Tov rf 


- 


"HE 3. &f WG. 0, 0.» 


15 


7 8 Tr 


| worſe a ſituation, than if they give credit to 8 woman 
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But it is ſaid, © that it is impoſſible to draw the { 10ʃ. 1 
line, that the wife ſhall be only liable for neceſſaries. | 
This is begging the queſtion. , That ſhe may be con- 
ſidered as liable, in law, to the extent of her ſeparate 
maintenance only, is clear. That ſhe ought to .be 
charged no further, in equity, will be evident; if we 
advert to the principle upon which this property is 
liable to her contracts, and to her fituation in relation 
to her huſbarid and the public. The true principle as 
has been ſhewn is, that her huſband. aſſerts to this pro- 
perty being liable to her maintenance, and that; there- 
fore, her contracts entered into for that end attach up- 
on it. Then, in the relative ſituation in which ſhe 
and her huſband ſtill ſtand; ſhe can acquire no other 
property. If eſtates deſcend to her, or perſonalty be 
diſtributed to her, the huſband's claim is not barred. 

She cannot diſpoſe of the one; or levy a fine of the 

other, without his conſent: If her property be limited, 

ſo ought her capacity of rendering herſelf liable to be 

limited. Then, as to the public, they are in no 

who elopes. It is a riſk the law impoſes on thoſe who t Salk. 176. 
give credit to women. If it be an incohvenience; it PI- 6 
muſt be remedied * by the legiſlature who' makes; not [* 102: ] 
by courts whoſe province is, by the conſtitution, con- I; 


fined merely to the expoſition of them. 


But the common law recognizes; and admits a diſ- 
tinction between the ſ-parate maintenance and general 
property of a feme covert: for per Holt, if huſband i Salk: rt, 116. 
and wife be divorced a menſa et thorn, and a legacy be Fro. Hic. 908. 


left to the wife, and the huſband releaſe it, ſhe is there- © Mod. Ag _ 


by barred ; and the law is the ſame as to an obligation ro. Car. 463- 
made to her before marriage, for the marriage conti- | 
nues, and the huſband hath all her right; Pi if, in 
ſuch caſe, the wife has her alimony, and ſue for defama- 
tion or other injury, and recover coſts, and the huſ- 
band releaſe them, this ſhall not bar the wife; for theſe 


coſts come in lieu of what ſhe has ſpent out of her ali- 
mony, which is a ſeparate maintenance, and not in the 


power of her huſband. ' 3 | | 

And courts of equity affift creditors no further, than Kinge v. Dela- 
to make the ſeparatz maintenance liable to the ſatisfac- vall, 2 Verne 
tion of their debts, | 7 

Thus where Sir R. A. and his lady, by reaſon of ibid. 
ſome diſcontents in the family, agreed to live 3 


k. 103.) 


or Thi ASSINT TO CONTRACTS 
and there was a ſeparate e maintenance fettled upon the 


lady, bt determinable upon either of their deaths. The : 
tady contracted feveral debts during the feparation. Six tl 
R. died. A bill was then brought to fubject the defen- a 
dant's jointure to the payment of the plaintiff's debt. Bt tc 
per lord keeper, Had the ſeparate maintenance Continu- t 
ed; there might be fome reafon for the creditors to allow n 
that, and make it liable to their fatisfaction; but that 2 
being determined by the death of the hufband, he did not b 
fee which way the jointure could be charged with it. ti 
But it is faid, that, in equity, a woman having g t 
ſeparate eſtate may be fued 29 a feme fole, Then why MW r 
ſhould a fair creditor be fent there to ſeek regrets? WM r, 
the anfwer is obvious, the ſubject matter to be affected BMW al 
falls under the proper juriſdiction of a court of equity, in 
whereas, with relation to the wife, the law does not re- en 
cognixe it. It being a principle of law, that no divi- di 
ſion of property can fubſiſt between huſband and wife, re 
they being as one perfon, it follows, that no contract Nc. 
between them can be binding, except by the interven- cc 
tion of a truſtee ; therefore every feparate eſtate of x ly 
feme covert, of whatever * nature it be, muſt he a co 


. Whole extent of her contract, as to her perfon, Qc. in 


tion of her ſeparate eſtate ſhall be difpoſed of in this 


tees ſhall be obliged to apply perſonal eſtate, and * fen 


truſt eſtate, and as ſuch cognizable in equity only, 
Upon this principle alone, ſuch an eſtate was held in 
the cafe of Norton and Turvill not to be within the ny! 
ſtatute of limitations, fo as to be protected in equity by an 
that ſtatute from the demands of a creditor; whoſe debt me 
had been contracted at thi diſtanee of ten years. pa 

* But, even in 2 court of equity, there is no in- 
ſtance of a perfonat decree againſt a feme coyert for ¶ ſee 
payment of a ſum of money. If a femme covert, ſo 
eircumſtanced, have contracted that this, or that por- 


or that way, fhe and her truſtees may be decreed to co 
make that diſpoſition; but if ſhe enter into an engage- 
ment, which would make a feme fole liable to the the 


every reſpect, it is 3 general been, toonld “ 
not bind her as ſuch. The utmoſt extent of determined Millen: 
caſes is, that the general engagement of the wife ſhall che 
operate upon her perfonal property, ſhall apply to the 
rents and profits of her real eſtate, and that her truſ- latt 
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thus laid down by Lord Thuriaw, in the caſe of Hulme 


took the diſtinction between proceeding perjonally againſt 
the feme covert, and carrying intò effect the ge- 


neral engagement of a wife upon her perfonal property, ' 
ot ber truſtees to apply them as they aroſe, to the ſatisfac- 


tion of ſuch general engagement; his lordſhip refuſing 
to decree 2 feme chvert to execute a power of appoint« 
ment vet hef ſeparate eſtate in order thereby to fatis- 
fy 4 bond entered jnto by her; and m_—_ e that 


ed WY although the remedy in equity was more extenſive than 
ty in a court of law, yet he did not find that a court had 
ever ordered a power to be executed, They had in- 
vi- duftriouſly ſtopt ſhort of ſa doing, and had only given a 
ife; remedy by ſtopping the fund, where the power was exe 
act cuted. And his lordſhip refuſed to decree the feme 
ens covert to execute her power, although he was extreme 
hy clear, that the wife's Jeaſchold would be liable to her 


e 2 con 

al, Now, if it be true, that the proper juriſdiction over 
| 12 property of this kind belongs to * a court of equity, it 
the may be queſtionable, whether that court would, in 
by any caſe, interpoſe to give effect to a general engage- 


ment of a wife who had a ſeparate maintenance, to 
part with that maintenance, whatever they might do 


perty retained by, or limited to a feme covert, and a 


in« in cafe of an actual mortgage or aſſignment of it. There 
for ſeems to be a material diſtinction between ſeparate pro- 


ſeparate maintenance allotted to her, The object, in 


and profits of real eftate, when they * ariſe, to the ſa- [ * kes. ] 
blen of ſuch general engagement.” The law was Holme v. Te- 


t, et ux. 


rown's Ca. 


againſt Tenant and his wife, wherein Lord 7hurjew Chan. vol. i. 16. 


{ * 106, } 


this the former cafe, is to enable a woman, though under 
to coverture, to exerciſe the ſame power in the diſpoſition 
100- of her eſtate, as if ſhe were ſingle. - The object, in 
the the latter caſe, is to enable a woman to live ſeparate 
. in from her huſband: therefore the ſame principle, vix. 
ould “ to execute the intent of parties,” that would induce a 
ined eourt of equity to ſupport a fair agreement for a pur- 
ſhall chaſe of an equity or truſt in the former caſe, would 
the be an inducement for it to refuſe its aſſiſtance in the 
trul- latter caſe. The intent then, being clearly, that a 


feme ſo eircumftanced ſhould receive the ſeparate main- 


Sale 


tenance from time to time, and not that ſhe ſhould 
Pave any power of diſpoſing thereof; it ſeems, there- 
fore, very queſtionable, whether the ſurety, in 5 


{* roy. 1 


OP THE ASSENT TO CONTRACTS 


caſe of Corbet and * Poelnitz, would, even in equity, 
have had any relief againſt the Baroneſs ; for that muſt 
have depended upon whether that court would have 
deemed the original contract, ſuch a one as it ought to 


_ eſtabliſh and carry into execution; for if the court 


\ ſhould have had great difficulty in carrying 


would not have eſtabliſhed it in favour of the oblige, 
by decreeing him a ſatisfaction of the bond out of the 


truſt eſtate, there would have been no conſideration 


to ſupport 'an equity to charge the fund in favour of 
the ſurety, whoſe only claim muſt be to ſtand in the 
place of the obligee, and to have the relief that h: 
would otherwiſe have been entitled to. Lord Hard- 
wicke," in the caſe of Grigby and Cox, _ that he 


e agree- 


ment in that caſe into execution, or eſtabliſhing that 
| purchaſe; becauſe, that ſort of tranſattion was generally 


contrary to the intent; for, where a feme covert was to 
receive rents and profits to her ſeparate uſe, the friends 


- of the wife meant not that ſhe ſhould make a ſale of it, 


n 
Bro. dl. Chg. 
4. et vide 
ot hwell v. 

Widrington, 

J Vern. 456. 


but receive it from time to time. This reaſoning would 
apply much more ſtrongly in the caſe of a ſeparate main- 
tenance; in which caſe the object of the ſettlement is, 


 expreſsly, that of a continuing maintenance, which a ſale 


o 


totally defeats. | 15 
* But if the contract between the Baroneſs Poelnitz 
and Chambers had been of ſuch a nature as a court of 
equity would have ſupported, the proper mode for the 
ſurety would, in my opinion, have been to have ap- 
plied to a court of equity: for then, Corbett's having 
diſcharged her frem a ſuit in equity by Chambers, by 
paying the money, might have been conſidered as 2 

ood conſideration whereon to found a decree againſt 
Fer, that the ſurety ſhould ſtand in the place of theprin- 
cipal, and be indemnified, what he had paid, out of her 
ſeparate maintenance. And, when a court of equity 
furniſhes ample relief, there ſeems no reaſon why a 


court of law ſhould extend its power, by overthrowing 


both the ſoundeſt principles and cleareſt precedents, merely 
þecauſe the parties have miſtaken the remedy, _ 

An agreement entered into by a feme covert, joint- 
ly with her huſband, for the benefit of her eſtate, wil 


bind her: as if baron and feme bind themſelves in the 


penalty of 'one hundred pounds, to pay one hundred 
marks to W. S. for a releaſe from him of all his right 
in the lands of the wife. If W. 8. releaſe, and = 
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ſtanding her coverture becauſe the releaſe was for her 
advantage. | 1275 


moral incapacity of entering into any agreement with 
his wife, they being conſidered as both conſtituting but 
one individual perſon; whereas there muſt be two 
— of reciprocally aſſenting to conſtitute a 
ene N a a F158 
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his wife, make an agreement or declaration of tru 


9 


in repreſentation under him. ; 
Thus, where a huſband agreed that his wife ſhould 
take two guineas of every tenant that renewed a leaſe 


with the huſband, beyond the fine which the huſband 
ds received; this was allowed to be the wife's ſeparate 


money. 5 
And if a feme covert lend her huſband money, ſaved 
out of an allowance ariſing * from an agreement between 
herſelf and her huſband; the court of Chancery will 
conſider her as a creditor againſt him, and his repre- 
ſentatives, to that amount. | | 


ap- from his farm, over and beſides what was uſed in the 
ing family, for her own ſeparate uſe, and by way of pin- mo- 
by ney; and it was proved in the cauſe, that when any 
8 2 one came to buy fowls, &c. he would ſay he had no- 
inſt thing to do with thoſe things, they were his wife's ; 
in- and that he alſo had . he had been obliged to 
her borrow a hundred pounds of his wife, to make up a 


ſum to compleat a purchaſe : it was decreed that the wife, 


allowed feme coverts to have ſeparate intereſts by 
their huſband's agreements, and that this 100 J. bein 
the wife's ſavings, it ſeemed but reaſonable encourage- 


the- nent to her frugality to allow it her; eſpecially as there 
dred were no creditors to contend with. * | d þ 
igt e tf And 

| Ang 


At common law, an huſband, likewiſe, is under a 


Thus, where it was proved that the huſband allowed Stanning v. 1 
his wife to diſpoſe and make profit of all ſuch butter, Style, 3 P. Wil. 
eggs, poultry, pigs, fruit, and other trivial matters ariſing 335. 


after the death of the huſband, was well entitled to 
claim this 100 J. as a creditor; the Lord Chancellor 
obſerving, that courts of equity had taken notice of and 


— 


the huſband die, the wife ſhall be bound notwith- [ #209. 7]. | 


* 


But, in equity, a man may, as between himſelf and Vide Att. Gen. 
„ nnd 4 ſt, v. W 
which, though not for valuable conſideration, will take 3 33% $39- 
effect as againſt him, and any claiming voluntarily and gier, infra. 

nr | | MP Ward, v. Bow- 


Calmady v. Cal- 
mady, cited 3 P. 


[ * 110. ] 


*. 4D: 


OF F. ASSENT: TO CONFRACTS 
| vg e They in ſuch caſe, diſpoſe of her far. 


us) in the caſe of Gorges and % 
* yy ol. Ml Fn by agreement ſeparated Kale lived 


and ſtipulated that the wife ſhould have 1 50 l per 
maintenance, out of which ſhe ſaved. ſome 
and put it OM al et ant took hoods in N 


s we be i | 
it n LL 1 g & 
| 8 aa 40 5 | 3 a 
And fuch e e fe agail 
| buſkand's executors and adm ors, and all claiming 
voluntarily or . him. Thus, in 
a caſchefora Sir e ae hady Gruper' 
eſtate, ſeveral gifts, ma 485 ** Lord Cnuper in his 


Beard v. Nut- 
Hall, x Vern. 
427- 


life, were eſtabliſhed: to. belong to hs lady, and to pals 
by her will, 
So where A. after marriage, entered into a voluntary 


bond ta ſettle a jointure of a given value on his wife, 


and died, after which the jointreſs was evicted: the 


court of Chancery, on. a bull filed by. the wife, decreed 


1112.) 


Roſs v. Roſs, 
x Ca. Chan. 
171. 


Lord Sey 
v. Middleton, 

1 Chan. Ca. 173. 
208. 


her to retain ſo much of the huſband's perſonal eſtate 
againſt his repreſentatives, as would * make up che de- 


ficiency i in her jointure, e ene the bond: was . 


given after marriage, and yoluntary. 
Tenant in tail, agreeing, that others ſhall enjoy his 


| tail lands, will be. — thereby; and Chancery wilh 


in execution thereof, an to levy a fine, and ſet- 
tle the lands accordingly. | 

A ceſtuique.truſt of an eftate. may, by his aſſent to 
an agreement. to which the truſtees are no parties, bind 
them and his intereſt therein. 

Fhus where A. ſeiſed of the King's moiety of the 
New River water in fee, conveyed the ſame to truſtees, 
upon truſt for himſelf and his wife during their reſpec- 
tive lives, and afterwards upon truſt. that the 2 
out of the rents and profits thereof, pay his debts debts 


- Portions for his daughters at certain days, and m_ to 


permit B. the heir of A. and his heirs, to take and re. 


ceive the rents and profits. A. and his. wife died; and 


then B. contracted with C. for ſale. of part of the 


ſhares of the ſaid moicty for 7000. part to be paid in. 
mediately, 


SD 3 SES & ty — reel 


oon AGREEMENTS. 


mediately, and the reſt at a future time, * Afterwards 
© contracted. with B. by articles under hand and ſeal 

the whole moj=ty; and then B. and his wife, and 
the only acting truſtee, executed a conveyance to C. ac- 
ending to the articles. Afterwards C. filed a bill to 
have the articles carried into execution; and notice of 
the articles entered into with C. being proved on S. it 
was then inſiſted for the latter, that there was no ground 
to decree the agreement made with C. it being made 
by a ceſtuique truft of the ſurplus only, and the truf- 
tees no. parties, but, on the contrary, one of them 
Twearing that he diſapproved of the contract, and would 
never: conſent to it. Et per curiam, C. had the firſt 


cree with the firſt; for an intereſt in a truſt is in equity 
afhgnable; and he that may transfer, may covenant that 
his truſtees ſhall do it, = | 


| | Hing 5 d bee to S. without notice. 
. H 


mitted to the reader the obſervations that have occurred 
to me on the right which is veſted in individuals to 
bind themſelves, by their aſſent to any contract or 
* agreement, ſo as to render themſelves reſponſible in 


F .---'Þ RT 


But it had been otherwiſe, if all the truſtees had 


[*213.] 


agreement, and S. the ſecond, and equity ought to de- 


aving, in the foregoing part of this chapter, ſub= 3 7 Rs 22 - | 


his law, or in equity for its performance, I ſhall next call 
vt the attention of the reader to the conſideration of whe 
ſet⸗ are perſons capable of contracting, and binding, both 
themſelves. and others, by their aſſent to contracts and 
t to agreements. 8 
ind Churchwardens are a corporation, and, as ſuch, are 
morally competent. to aſſent to a reaſonable contract or 
the agreement beneficial for the pariſh; and, thereby, to 
ces, bind the pariſhioners and their ſucceſſors, and alſo ſuc- 
REY ceeding churchwardens” PER. 
uld, Thus, an agreement made by the churchwardens of P. Martin et 
and apariſh, that the five o'clock bell in the morning ſhould 25 ES 
1 to not be rung; in conſideration whereof the parties, inn 
re convenienced thereby, covenanted with the churchwar- 
and dens to erect a new cupola and bell; was ſpecifically de- 
the creed and inforced by an injunction, not to ring the bell 


im- during the lives of the parties who had erected the cu- 
pola, &c. purſuant. to the agreement. | | 


arc, 1 Ch. 
ep · 144 


The heir of a copyholder, whoſe father purchaſes a Greenwood v. 
| | n manor 3 


118. 


Baden v. Coun- 
teſs of Pem- 
broke, et al. 
2 Vern. 213. 


Pie Lord Hard- 
wick, Pre. Ch. 
640. 


be decreed to convey as cuſtomary heir. 
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manor for lives, will be decreed * to carry into exec, 
tion an agreement made by the father to ſurrender and 
aſſign the ſame for a valuable conſideration, if the fathg 
die before that be done. e > Er ip 

So an anceſtor, ſeiſed in fee, may by his agreement 
bind his heir. Therefore if A. agree to fell lands, 


and receive part of the purchaſe money, and before any 


conveyance made, die; his heir, on a bill brought 
againſt him, will be decreed to convey, and the money 
will go- to the executors; eſpecially if there be more 
debts due, than the owner's perſonal eſtate is ſufficient 
to pay. | | GN 
And the rule, in equity, is the ſame, where the eſ. 
tate is in borough Engliſh; there the youngeſt fon wil 

And a court of equity will, even when the anceſtor 
is only tenant for life, decree a ſpecific performance oi 


an agreement made by him againſt the heir; where that 


Chetwynd v. 
1116.3 

Fleetwood, et 

al. 4 Brown, 


Paul. . 43 ©. 


agreement, at the ſame time of its being entered into; 
was clearly advantageous to the heir. 

Thus where A. ſeiſed of lands worth 1 300 l. a year, 
ſubject to a mortgage of * 5000 J. previous to his mar- 
riage, Viz. in 1714, ſettled them on himſelf for life, 
remainder, as to part, for ſecuring a jointure of 400/, 
a year to his wife, with remainder, as to other part, 
to truſtees, for a term of years, to raiſe 2000 J. for 
younger children, remainder in ſtrict ſettlement, re- 
mainder to his own right heirs. And afterwards, not 
having iſſue, in order to ſecure his eſtate to his niece 


B. C. and her ifjue, and having occaſion for 1000 /. 


in May 1725, came to an agreement with C. her huſ- 
band, that C. ſhould. pay the mortgagee 2741. 195. 
for intereſt on the 5000/7. and alſo the growing intereſt 


thereof, and indemnify A. againſt the ſame, and alſo 


pay him 109204. (all which ſums were to be repaid with 


_ Intereſt) and ſhould alſo pay 5000 J. as A. by deed or 
will ſhould direct. In conſideration whereof, A. 


agreed to ſettle and conyey, charged as above-menti- 
oned, and, in purſuance thereof, did, by indenture of 
leaſe and releaſe, bearing date the 1ſt and 2d of June 
1725, convey and aſſure his eſtates to C. and W. de- 


- ceaſed, and their heirs, to the uſe of A. for life, re- 


mainder, as to part, ſubject to the jointure of 4000 
per ann. and to the terms for raiſing the younger chil- 
dren's fortunes, and the eſtate tail, limited by the 9 
| | | | ; 


OR AGREEMENTS: 


the death of A. to raiſe thereby 5000 J. to be applied 
as A. ſhould, by will or deed appoint; and alſo to 


Fraiſe all monies that A, ſhould pay in diſcharge of the 
mortgage or intereſt thereon ; and, from and after the 


determination of this term, to the uſe of C. and B. his 
wife, father and mother of W, C, for their lives, re- 
mainder to their children as they ſhould appoint; and, 
for want of appointment, to W. C. for life, remain- 
der to his firft and other ſons in ſtrict ſettlement, Qc. 
remainder to the right heirs of A. And, as to the re- 
fidue of the eſtates; after the death of A. to the uſe of 


C. and W. and their heirs, in truſt, by ſale or other- 


wiſe, to raiſe money to pay the 1000/.—2741. 195.. 
and all monies paid for intereſt or principal of the 5000 J. 


mortgage, and all monies which C. ſhould have ad-. 


vanced or paid for A. and, after payment thereof, to 
the ſame truſts as the other part, of the eſtates were li- 
mited to: with a covenant from C. to pay the 5000 /. 

and intereſt, and to indemnify A. againſt payment 

thereof ; and acovenant from A. that, in caſe he ſhould 

leave iſſue of his wife, his executors or adminiſtrators 

mould repay C. all money advanced by him. 


miſed to A. certain hereditaments for 99 years, for ſe- Lbid. 


| curing the payments of the mortgage and intereſt, and 


indemnifying him therefrom. _ 

C. paid the intereſt of the 5000/7. but paid no part Ibid. 
of the principal, and died inteſtate on 5th Feb. 1731, 
without having made any appointment, leaving neither 
real nor perſonal aſſets to make good his covenant; and 
his wife died in March following. There were iſſue, 


© VV. C. the eldeſt fon and heir, and H. C. and B. C. all 


then infants. 

C. being dead, and not having left aſſets, and all bia. 
the children being infants, and their guardian refuſing 
to interfere, and A. being called upon for payment of 
the 5000 J. and intereſt, and the eſtate conveyed to him 
being incumbered to the full value, prior in time to 
the conveyance to A. and he being thereby brought 
into difficulties, he exhibited his bill in Chancery for a 
ſpecific performance of the agreement; or that, on 
payment of the fums advanced by C. and re-con- 
Veyance of the eſtates contained in the deed of the 
3d of Fune, the indentures of the 3ſt and 2d of 


June 


of 1714 to truſtees, for * the term of 500 years from [ *1 17.1 


18 


* By indenture, dated the 3d of the fame June, C. de- L 118. 1 


1 * x19. ] 


intereſt, ſhould be paid out of 


% 
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June might be delivered up, and the eſtates be n. 
conveyed to A. or as he ſhould direct. The infants | 
in their anſwer ſaid, that they did not know whether it 
was for their benefit that the agreement mage between 
A. and C. ſhould be performed, or that the 5000fl and 
the real eſtate of W. C. 
the eldeſt ſon and heir of C. or out of the rents thereof, 
On a reference to a maſter, he reported, that A. was 
of about the age of ſeventy-one, and that S. his wife 
was of the age of forty-threez that they had not any 
Hue living, nor had had any for upwards of twenty-one 
years paſt; and that the eſtates of A, were of the an. 
nual value of 1180 L and were then worth, to be fold, 
30,000 | and that the infant was then of the age of ſix. 


teen years, and was, from the death of his father, en- 


titled to a real eſtate in poſſeſſion, of the clear gout 
value of 2650 . and upwards, ſubject to the raiſing of 
8000 1, and that there had been already ſaved out of his 
eſtate 3000/7. then in the hands of the accountant-ge- 
neral, beſides a conſiderable ſum in the hands of the 
receiver, not accounted for ; and that as A. was fo far 
advanced in years, and had not, nor was there any pro- 
bability of his having iſſue, and that as, whatever ſhould 
be paid out of the infant's eſtate for the 5000 /, and in- 
tereſt, would be ſecured to him with intereſt by the al- 
ſignment of the mortgage, and by the eſtates veſted in 
C. and W. in truſt to be fold, and would continue part 


of the infant's perſonal eſtate; and, as his perſonal ef- 


tate was not then ſufficient to pay off the principal and 
intereſt of the mortgage, the maſter conceived, that it 
would be for the infant's benefit, that the arrears and 

rowing payments thereof ſhould be paid out of his per- 
Þnal eſtate; and that it would be likewiſe for his bene. 
fit, to pay off both principal and intereſt on the mort- 


gage, as ſoon as his eſtate ſhould be ſufficient for that 
purpoſe. Whereupon, Lord Talbot deereed the infant 


to carry into execution the agreement between A. and 


his father. . 


The infant W. C. became of age in Novembet 


1741, and immediately appealed to the houſe of Lords 


from this decree and the proceedings thereon; ſug- 


geſting, that he was neither executor nor adminiſtra 
tor to his father, and that he claimed no part of his 
real eſtate, except what was ſettled upon him b ſtria 

5 | E ſettlemenh 
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+ ſettlement, and in which his father had barely an [ 4131.1 
eſtate for life that determined on his death; and that | | 
therefore he was not bound to fulfil his father's cove- 
rants. And, in Cafe the court ſhould compel him to 
a ſpecific performance of this agreement out of his 
own eſtate without his confent; he would be in a worfe 


of condition by having been an infant at the time of hear- 
Vas ing, than he could have been if of full age, ſince it 
ife could not be pretended that the court would have made 


ſucha decree = him, had he been of age; without 
his ownexprefs conſent to it; that thould he be obliged 
to pay the mortgage money, intereſt, and coſts, which 


m. 

Id, then amounted to 7850 l. or thereabquts, he could not 
FA be repaid any part of it, or any intereſt for his money, 
EN till 6 the death of A. who, though very old, was 
uly healthy, and might live feveral years; the money ad- 
of vanced by his father, and now due to his adminiſtra- 
his tor with intereft, amounted to 4850 , and, if A. was 


then dead, theſe two fums; with the 50007. he had 

power to charge, making together 17,7007. muſt be 

raiſed by fale of part of the eſtate in queſtion ; and, fup- 

poling the fame to be worth 30, ooo J. according to the _ 

maſter's report, what would remain of the eftate would 
be worth no more than 12,3004, * in which, by the (* 124.1 


af. ſettlement, the infant could have no other eſtate than 

din for life, chargeable with 400 J. per annum to A.'s wife, 

part ho was little more than fifty years of age, and very 

eſ⸗ healthy. From all which ealculations, it would evi- 

and dently be of prejudice to the infant to carry this agree- 

it it ment into execution; and that if the uſes of the ſet- 

and tlement had been truly repreſented to the maſter, ſo 

pers that it had appeared upon his report that the infant was  - 
ne only tenant for life, it was apprehended the court would 


hardly have made fuch a decree; or declared it to be 
for the infant's benefit to perform the agreement. But 
the reafons already ſuggeſted in the maſter's report be- 
ing replied, and it being obferved in addition, that it 
would not make the agreement on the whole lefs rea- 


\bet fonable in itſelf, or more advantageous for A. that the 
ords mfant happened to be only tenant for life of the eſtate; 
ſug ſince this was evidently intended for the purpoſe of pre- 
tres fzrving the eſtate longer in the infant's family, and he 


being very young, would, according to the eourfe of 
nature, probably enjoy the eſtate a great many years 
after A.*'s death. Beſides the infant's father had a 
power of limiting the inheritance of the eſtate to the 
Infant, if he had thought proper to exerciſe that power. 

po Thereupon 


——— 2 5 cio ACER,” 


| 
| 


T*r23 ] 


Highter v. 
Sturman, 

1 Vernon 210. 
Vide Baſker- 


Fille v. Baſker- 


ville, et ux. 

2 Vern. 448. 

1 Roll Abr. 351: 
F. 1. et vid. 

10 Mod. 160, 


161, 243. 


the portion; and the marriage be had, and then it fil 


the articles, his wife ings wht ſole, covenanted foi 


[* 124. ] 


Maſon v. Ma- 


fon, cited Moſe- 


Ix 224. 


\ Fraat. Eq. 34. 


\ 
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* Thereupon the appeal was 42 and the decreg 
orders, and reports, complained of, affirmed. x 
A mother may likewiſe, acting as adminiſtratrix b 
her huſband; bind her children. ED 
And the covenants of a woman, made before mar. 
riage, bind her after taken huſband. Thus if, upon: 
treaty of marriage, by articles between A. father d 
the intended huſband on the one part, and B. the in. 
tended wife on the other part, A. covenants: that, in 
conſideration of the marriage had, and of payment « 
a portion of 2600 J. he will ſettle his eſtates in manne 
therein ſtipulated, and B. covenants for payment d 


but that part of the portion is fo circumſtanced that it 
cannot be had; and, thereupon, A. refufes to perform 
his part ef the agreement, unleſs the portion be paid; 
the huſband will be compelled, by decree, to make ij 
the deficiency of the portion; though he be no party u 


payment thereof, and; coniequently, bound him, after 
marriage, to perform that covenant: 

* In the caſe of Maſon and Maſon, where a mothe,i 
who was both jointreſs and guardian, but had m 
power by her jointure to fell timber, entered into ar 
ticles for the ſale of timber to the value of 1000 l. thet 
articles were carried into execution in equity. 

It being a maxim in law; that the real eſtate of 1 
feme covert ſhall not be bound without a ſine; no agres 


ment of the huſband alone to part with the wife's inbe an 


lands, the court of Chancery will decree it. But ti 


any compulſion from the huſband, which it will other 


| band's debts, though ſhe afterwards agree that it oy 


ritance will bind the wife, or be carried into executial 
in equity. But if the wife, upon a private examination 
conſent to an agreement by her huſband to convey he 


bill for this purpoſe muſt be filed againſt both huſbau Meir 
and wife; for the wife ought not, by law, to convey Hate 


wiſe be intended that ſhe does. COR | 

But if a feme covert agree to ſell her inheritanc WW": 
ſo as ſhe may have part of the money, and the land be 
accordingly fold, and her part of the money put int 
truſtees hands: this money is not liable to the hw 


OR AGREEMENTS: - > 


de * ſo; nor ſhall any promiſe made by the wife for that 125.1 
purpoſe, ſubſequent to the firſt original agreement, be | 
bliging in that behalf. 


aluable conſideration without fine or recovery, bind his 2 Went. 359+ 
rr : 22 . „Hob. 20%. 
{ſue in tail or the remainder men; becauſe the iſſue in 

ail claim per formam dons, from the creator or author 

ff the eſtate tail; and, therefore, a court of equity, 


hough the iſſue are in the power of the tenant in tail to 


t a de barred by a particular aſſurance, that not being had, 
ne annot take away the right they derive, not from the te- 
A ant in tail, but from the author of the eſtate. | 


Thus where A., tenant in tail, agreed that B. and Rofs v. Rots, 


is heirs ſhould enjoy the entailed lands, provided A. va . 


om znd his heirs might enjoy B. 's copyhold lands; and the powell, Pre. 

aid; zzreement was executed, and a decree was obtained Chan. 278: 

1 MW&oainſt A. to levy a fine; and A. died in contempt for Sangen v. Wil- 
33 N : liams, cited 

yi ot doing it, and his iſſue entered on the entailed lands, Oil. Rep. Ed. 

i fot hereupon a bill was filed to compel him to execute the 164. 


22 3 it was adjudged that the iſſue was not bound 
ereby. 

* But, if the iſſue enter upon the land, and accept [ & 126. ] 

ff the agreement, it ſhall bind him; becauſe by enter- Soadjudgedin 

n he r ace which his anceſtor received Neef v. Ro, 
g upon the recompence whic ved (pra, 

or the eſtate tail, he makes himſelf a party to the ori- 

zinal agreement, and is, therefore, bound in conſci- 

nce to perform it. 8 = 

And a diſtinction is taken between caſes where the vide 1 Ch. Ca. 

ands are entailed de facto, and thoſe where there is 234» 236. Finch, 


N N 


ution dnly an agreement to entail; for, though the agree- ; 

ation ent raiſes an equity againſt him that makes it, yet that 

y be quity is the creature of the court of Chancery, to be 

it the governed by it as conſaience directs ; therefore if a man, vide 8 
. . 14. 

{band deing tenant in tail in equity, bargain and ſell his eſ- 2 Vern. 132, 

ey Me, the court will decree ſuch diſpoſition good againſt 135, 583. 

athet- he iſſue; for, to this purpoſe, they conſtrue their own * Ven. 35% 


| reature as a fee ſimple conditional before the ſtatute de 

tan HP's, which became abſolute by the having iſſue, and 
he donee whereof had thereby the power of alienating 

t ind t | h 


It ſeems that, upon the ſame principle, the heir in 
all of a copyhold, whoſe anceſtot had entered into an 
zzrcement to ſell, but had died before ſurrender, 
culd, in a court of equity, be decreed to convey ta 
| 5 | | the 


Tenant in tail cannot, by agreement to convey for 1 Lev. 238, 239. | 


. =y 
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15127. ] the purchaſer; = for the entail of a copyhold remains u 
[ 73 it was; at common law; and is not within the ſtatute a. 
Bro. Contract. And; as tenant in tail is teſtrained from aliening the 
26. 17 Rep. 3e. eſtate wittiout fine ot recovery, ſo is he reſtrained from 
Ph. 194. 2 do ene e 
cCchnhharging itz or diſpoſing; by contract or agreement, of 
| the laſting improvements after his death. Therefore 
if tenant in tail article for fale of the trees growing on 
the inheritance, the vendee mult fever them during the 
life of tenant in tail; for if he die before they are cut 
| down, his iſſue ſhall have them as part of the inheritance; 
and the vendee ſhall not be permitted; after the death of 
5 tenant in tail; to fell one tree; though it be half cut 
down: for, as the tenant in tail has power over the in- 
heritance but during his own life; he catnot delegate 
that power to another but during the ſame time ; and 
; conſequently; whatever remains part of the inheritance 
at the death of tenant in tail; at which time his power 
over it ceaſes, muſt neceſſarily go to the heir to whom 
the inheritance belongs: V 
Vide to Med. But if tenant in tail, having a power to make leaſes 
469. for three lives, covenant to make ſuch a leaſe, and dic 
L* 128: } before execution; it is * faid, that a court of equity 
would carry this intoexetutiori againſt the heir. 
Per Cancel. The executors of every perſon ate implied in himſclf, 
4 P. Will. 197. and bound without naming: —@© © 
| An attorney; having an authority; undertaking for 
and on behalf of his client, may bind him by an agree- 
ment, and will not himſelf be liable in cafe of non-per- 
Johnfonvy. formance; Thus if, previous toa trial, and juſt before 
Ogilby, 5 P. it is to come on, the parties come to an agreement re- 
** * lative to the matters in queſtion; and the attorney of 
37. Pl. 4. Et the plaintiff or defendant alone fign the agreement for ot 
vid. 5 Brown's on behalf of his client; a cvurt of equity will hold this 
Par. Ca. 547- binding on the client, but will difmiſs a bill for a ſpeti- 
ic execution againſt the attorney. 5 
Parrot t. Wells, But where an attorney prevented a perſon indebted 
SETS | from applying to his creditors to compound his debt5, 
* telling him, © that he need not trouble himſelf to go 
to his clients, for'they would be governed by him; and 
would make no agrecment without him; but what 
agreement he made they would ſtand by,” and he there- 
upon agreed; on their part; for a certain compoſition, 
in eonlideration wheteof the fecurities ſhould be e 
| | ver 
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vered & up, on performance by the debtor. of his part [* 129. ] 
of the agreement and refuſal of the creditors to abide b ; | 
the contract of their attorney, he was, upon a bill fled, 

decreed to indemnify the. former according to the terms 

of the agreement. 3 12 NS . 

A general l to a ſteward to make contracts Per Lord Chan. 
with the tenants, will not bind the lord without his pron gr , 1 
conſent and approbation, unleſs part of the bargain be; 5 
actually executed. | „ e 

It is ſaid that, if a joint-tenant enter into an agree- vide 2 vern. 
ment to alien, and neglect ſo to do, and die, a court of 63. 
equity will not, by its decree, compel the ſurvivor to 
perform the agreement. But this poſition muſt be taken Per Lord 
with this limitation, that the articles are not ſuch as age 2 I 
ainount to aſeverance of the jointure in equity; for, if og 3 
they be, the court will decree againſt the ſurvivor. | 

n the caſe of Muſgrave againſt Daſhwoed, a copy- Muſgrave v. 
holder for life, where, by the cuſtom of the manor there Pathwood, = 
vas a widow's eſtate, agreed, That J. S. ſhould hold n. 452 6. 
and enjoy during his life, and the widowhood of the wo 
man that he ſhould leave at his death : after the death 
of e the copyholder, a bill was filed againſt the widow * 330, } 
to have this agreement performed. But the court diſ- ; 
milled the bill with coſts, ſaying, that if ſuch contracts 
for copyholds ſhould be decreed, the lords would be de- | 
ah. of their fines. . 5 7 
But Lord Hardwicke, in the caſe of Hinton and Hin- Hinton v. Hin- 
ton, over-ruled the foregoing caſe, ſo far as it extended ton, 2 Ves. 
to deny ſuch a decree, where the agreement was for a 631, 68. 
valuable conſideration paid as to the greateſt part; or 
where the vendee had performed, or was ready to per- 
form, his part of the contract. This was a bill filed 
for a ſpecific performance of an agreement for a ſale 
of a copyhold (and that to the excluſion of the widows 
free bench) by a father to his ſon for valuable conſide- 
ration, paid as to the greateſt part, the father dying | 
before an actual ſurrender. And Lord Hardwicke was vide Renniag-- 
of opinion, that by analogy to the determinations at ton v. Cole. 
law in ſimilar caſes, where the huſband had actuall Ag 29. Ben- 
parted with the eſtate, in which caſes the widow loft 3 = 
her free bench, upon the ground that the free bench Freeman 516. 
eſtate of the wife was but a branch out F the eſtate of the 
huyband, the wife ſhould, wy where there was 
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wag Une MV. 5 
ge. aſſent may be given to a contract or agreement. | 
An aſſent to a contract or agreement may be either 
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an agreement, be bound thereby; ® for ie was, i 
e eftate : then | 


court, conſidering the thing as done from the time at 


equity, a parting with the who 


which it ought to be done, conſidered the vendor as a 
truſtee for the vendee, and that thoſe who came in hi: 
place ought to perform his agreement. And his lord- 
ſhip decreed a ſpecific execution againſt the widow, 

hirdly, We are to conſider in how many ways an 


expreſs or tacit. | . 

An expreſs aſſent is declared by ſome ſign: as geſ. 
ture, ſpeaking, writing, Cc. * in ſome caſes, by 
ſolemn profeſſions before magiſtrates, public regiſter- 

ing, or the like. And ſuch aſſent may b 
dent, concomitant, or ſubſequent. 
A tacit aſſent may ariſe in ſeveral | 
It may be inferred from ination or forbearance of 


acting. Thus a man by his ſilence, in caſe he be pre- 


[* 132. ] ſent, and 1 with what is doing, is fuppoſed 


Clare v. Earl of 
Bedford, cited 
2 Vern. 151. 
1 Will. Rep. 


393 


Shep. Prac. 
Counſ, 432. 


Pl. 9. 


Hunſden v. 


Cheyney, 


2 Vern. 150. 
1 Fq. Ci. Abr. 
355. Pl. 7. 


to give his aſſent to what is then done; unleſs it appear 
that he was awed into ſilence, or any ways hindered 
from ſpeaking. | 5 
As if a prior mortgagee witneſs a ſubſequent mort- 
age-deed without giving notice of his claim: this act 
is conſidered as a tacit aſſent that his on fecurity 


ſhould be poſtponed. | 


So if A. make a leaſe for years to B. 0 od con- 
ſideration, and afterwards he make a leaſe to C. of the 
ſame land for the fame time; and B. drive the bargain, 
and be witneſs to the ſecond leaſe, and do not diſcover 
this leaſe to C. and it be not excepted in the ſecond 
leaſe, and the ſecond leaſe be upon good conſideration: 
in this caſe the ſecond leſſee will, even at law, be pre- 
ferred, . ** 
Again, where a mother, to whom a term was limit- 
ed in tail, ſtood by at a treaty for the marriage of 
her ſon, and heard him declare, that the term was to 


come to him after her death, and was a witneſs ta the 


deed whereby the fon took upon him to ſettle the re- 
verſion of the term expeCtant upon his mathee's 6 


either prece- 


n 
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* ceaſe on che iſſue of that marriage, and did not menti- [ * 133. ]. 


on or inſiſt that eee — * an eſtate for liſe 
therein: on a bill filed by the iſſue of the marriage againſt 
the mother, praying — the iſſue ſhould have the bene- 
fit of the marriage: ſettlement, and that the mother 
ſhould make it good as to the reverſion of the term af- 
ter her deceaſe; it was ſo decreed, notwithſtanding ſhe 
inſiſted that ſhewas ignorant of her title, and knew not 
that ſhe, as tenant in tail of a term, might diſpoſe of it; 
and that ſhe was no- party to the marriage agreement, 
nor concerned in it. —_ Gf! an 


And where A. upon his marriage with E. ſettled the Raw, et us. „ 
lands in queſtion, of which he was only tenant in tail, Pole, 2 Vern. 


upon her for her jointure ; and B. the younger brother 
of A. who was heir to the entail, was privy to the treaty, 
and ingroſſed the jointure deed, but concealed the en- 


tail; and afterwards A. died without iſſue, and B. hav- 


ing the deed of entail in his cuſtody, brought his eject- 


ment, and recovered at law: E. filed her bill for relief, 
and B. by his anſwer, confeſſed the facts above ſtated, ' 
and that he had the deed of.entail then in his hands, but 
did not mention his title, nor diſcover the deed, becauſe 


be apprehended his brother would dock the entail.” . ; 34, ] 


The court decreed, that E. ſhould hold and enjoy her 
jointure againſt B. and all claiming by or under him; 


which decree was affirmed on appeal to the houſe of 


Lords. 11 


caling his right, by which an innocent perſon is drawn 
in to advance his money, c. Thus the court of 
Chancery granted a perpetual injunction againſt a mort- 
gagee, who had engroſſed a ſettlement, and not diſco- 
vered that he had ſuch a mortgage upon the eſtate; and 
yet the mortgagee was an infant at the time he ingroſſed 


the deed. + 3 
But, in order to warrant us in conchiding from a Welfer v. 


man's ſilence that he has relinquiſhed his right, tvro Seesley, 
things are neceſſary. The firſt is, That he ſhould * 6. 
know that what belongs to him is conveying to ano- * 
her, for, when one forbears to act through mere ig- 
norance, it can have no effect. Upon this — 
Lord Hardwicke, in the caſe of Melford and Beezley, 
laid, that he did not think the bare atteſting a deed as a 

| X 1 witneſs 


And, in ſuch caſes, aſſent is pr eſumed, even againſt Barnar4. Rep. 
an infant; for it is meant as a puniſnment for his con- 102, 103. 
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though he has full liberty to ſpeak ; for if there be any 


. caſes where a leſſee for a year holds over; for in ſuch 


Vide Tindal. et 
[* 136.) 


al. v. Brown, 


Term Rep. 
vol. i. fol. 167. 


- 


ment to diſcharge the ipdorſer. 
to give effect to ſome great leading contract, founded 


muſt, from the very nature of the tranſaction, be in- 


Godbelf 3 58. 


and a witneſs, in practice, was not privy to the contents 


nant for a year; the law preſuming, from the lellee's 
ſilence, a tacit agreement to renew the contract upon 


he looks upon him as liable, and intends to 
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witneſs could create ſuch a * preſumption of his know- 
ledge of the contents, as to affect him with any fraud; 
becauſe a witneſs was only to authenticate an inſtrument, 
and not to be prefumed privy to the contents. And Lord 
Thurlow declared himſelf to be of the ſame opinion in 
the cafe of Becket and Cordley, for, that, in ſuch caſe, 
the property was bound upon the principle of notice, 


of a deed. | 752 : : | 
Secondly, That he ſhould be voluntarily ſilent, 


compulſion, that hinders him from acting, there is no 
ground, from, his filence, to conjecture an aſſent to 
what is going forward. W 

The former principle governs in a court of law in 


caſe he is not conſidered as a tenant at will, but as a te- 


the original terms. e | 
80 if the holder of a note, when it is diſhonoured, 
omit to give reaſonable notice to & the mene that 
eſort to 
him; he will be conſidered as agreeing to diſcharge the 
indorſer, and to accept the maker; for the omiſſion of 
that information amounts, in law, to a tacit aſſent to 
give credit to the maker, and is tantamount to an agree- 


—_— aa AS ⁵˙—VP̃ . 


mp, 24 


Many inſtances-of this kind occur in cafes, where, 


— © 


upon an expreſs agreement, ſome other tacit agreement 


cluded therein. Thus if a man bargain with another th 
for the ſale of his trees, the law implies that the vendee tr 
ſhall have free ingreſs and egreſs to take them; becauſe, af 

otherwiſe, the former agreement would be to no pur- 
2 So he who lets a chamber, is preſumed to con- fe 
. fent that the leſſee ſhall make uſe of ſuch other parts of im 
the houfe as are neceſſary to give him free acceſs to this inc 
apartment, and free paſſage from it. And if a man | C2 
give leave to another to tay pipes of lead through his ſti] 
lands, the law infers a tacit agreement, that he maj 
5 it a 


dig the ground to lay them there. "Ain 


OR AGREEMENTS. 


And there is one ſpecies of tacit agreement which 
runs through, and is annexed to all contracts, conditi- 
ons, and covenants; namely, that if one of the parties 
fail in his part of the agreement, he ſhall pay the other 


or refuſal. 


. " 


Thus where, on payment of 262 J. 105. by A. to Dutch v. Wer- 
B. the latter agreed to transfer five ſhares in the Welli 8 0. 1. 
copper mines at the opening of the books, and for ſe- . Burr. 1011. 
a curity gave A. a note in theſe words, © 18 Auguſt 17 20, 
y Ido hereby acknowledge to have received of A. 262 l. 
0 10s, as a conſideration for the purchaſe of five ſhares, 
0 which I do hereby promiſe to transfer to the ſaid A. as 
| ſoon as the books are open, being five ſhares in the 
n Welk copper mines. Witneſs ae hand. The books 
h were opened, when A. requeſted B. to transfer theſe 
e- ſhares, which he refuſed, and told A. he might take 
58 his remedy. A, brought an action upon the caſe for 
on money had and received to his uſe. The chief juſtice 
left it to the conſideration of the jury, whether they 
d, would not make the price of the ſtock, as it was on the 
ut day when it ſhould have been delivered, the meaſure 
to of the damages, which they did, and gave the plaintiff 
he but 175 l. damages. And, on a caſe made for the con- 
of lideration of the court of Common Pleas, it was re- [* 138, ] 


ſolved that the verdi&t was right, being not for the 


[ *237.] 


party ſuch damages as he has ſuſtained by ſuch neglect 


whole money paid, but for the damages jn not trans- 

ferring the ſtock at the time, which was a loſs to A. 
my and an advantage to B. who was 2 receiver of the dif- 
ded ference to the uſe of A. EE 
[ent So jf one uſually ſend his ſervant to market upon truſt, 
in- and, when he takes © gy ſand to the bargain; 
ther this is evidence of his aſſent that all the world ſhould 
dee truſt him; and may be applied by a jury to evince an 
uſe, aſſent to any particular contract. : 
pur⸗ There is alſo another kind of aſſent that may be con- 
con- kdered as tacit or preſumptive, though it be purely 
ts of maginary. This is where a perſon doth not think, nor 
this indeed can think, of the engagement he enters into, be- 
man cauſe he is ignorant on what it is founded; yet he is 
h his 


ſtill poſes to acquieſce in it, becauſe we preſume 
that, if he knew the thing, either he would conſent to 
it as beneficial to himſelf, or ſhould conſent to it accord- 
ing to the maxims of natural equity. | 
Upon this principle, the law, upon every feoffment, 

7 > EO Teleaſe, 


— 


i 
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releaſe, ſurrender, gift * or alignment, veſts the pro- 
perty thereby conveyed in the feoffee, releaſee, ſurren- 
deree, donee, grantee, &c. his aſſent thereto being pre- 


ſumed, it appearing prima facie.to be for his intereſt. 


Smith, et al. v. 
Term Rep. 
vol. i. 269. 


Cat Aar ud. * 


140. 


Rraderick v. 
Eroderick, 1 '. 
Will. 2439. S. C. 
4 Vin. Abr. 534. 
S. L. 1 Vern. 


19, 20. 


So the hetr's acceptance of an inheritance deſcending 

to him is preſumed, e 
Again, If the perſons, upon whom a bill is drawn, 

refuſe to accept upon account of the credit of the indor- 


ſer, but pay the bill for the honor of the drawer : this 


raiſes an lumpſit, founded upon a tacit agreement, up- 


on which an action for money paid, laid out, and ex- 
pended, may be maintained againſt the draõ wer. 
So if the huſband turn his wife out of doors, this, in 
law, amounts to a tacit aſſent to give her credit for ne- 


 ceflaries; and, upon that ground, ſubjects him to a 


action, as before ſtated. IF To it 
v. Fourthly, I ſhall conſider what circumſtances inya- 
lidate an allent given. N | 
Ignorance or error, in ſome caſes, renders a contract 
or agreement invalid, by inyalidating the aſſent given to 
it by one of the parties, | ; £ 
EIn this reſpe& a diſtinction is made, where the 
perſon, lying under the error or miſtake, was drawn 
in to contract by fraud and circumvention, practiſed by 
one of the partzes in taking advantage of the other's 
ignorance of his right, or concealing it from him; and 
where there proves to be ap error or miſtake reſpecti 
the thing or ſybject MO for, equally unknown to 
both parties : for, in the former caſe, the contract or 
agreement will be null and void in itſelt; becauſe, in al 
bargains, where the nature of the thing contracted about, 


and all its qualities, good and bad, are explained, and 


conceived to be underſtood, the aſſent is yielded under 
an idea, that the facts are ſtrictly as ſtated. - 
Therefore, where one dezi{:d his lands away from 
his heir at law, but did not execute his will accord- 
ing to the ſtatute of frauds; and afterwards the heir at 
law, in conſideration of 100 guineas paid hina by the 
deviſee, did, by deed, reciting that - will was duly 
executed, releaſe to the deviſee all his right to the eſtate 
deviſed ; and then the heir at law, being told by the 
deviſee, that, there being debts appointed by the will 
to be paid, it would facilitate the raiſing the mone) 
for the payment of dzbts, if he (the heir) would 
: . 3 join 


J ß ß . On IE EI ke. Ca - 1 * 


0.8 e 0 


ory 
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ed the premiſſes 


| plete and full to treat upon th 


OR AGREEMENTS | 
join in a leaſe and releaſe af the deviſed premiſſes; 


whereupan, for 50 guineas more paid to him, the heir, 
together with the de viſee, by leaſe and releaſe, couvey= 
to J. N. and his heirs, in conſideration 
af 40001. mentioned to be paid by the purchaſer. And 
a receipt was given for the money, but, in truth, the 
purchaſe money was not 4 but J. N. was a truſtes 
only for the devilee,. and lo admitted to be, A bill was 
filed by the heir at law, to be relieved againſt theſe aſ- 


4 
* = 


ſurances. One witneſs ſwore, that the heir did declare 
to him, that the will was not worth any thing; and that 
this declaration was made by him, k his executing 
the releaſe. Per curiam. Either Juppreſſu vrri, or 
ſuggeſtio falſi is a good reaſon to ſet aſide any releaſe ar 


1141.1 


conveyance: then, to recite in a deed that the will was 
duly executed, when it was not, K falſ; and 


to conceal from the heir that the will was not duly exe- 
cuted was ſuppreſſio vers. So that both E pak 
toncurred. - And as to the declaration of the witneſs, it 
was faid, it was not to be believed, that, if the heir 
had known that the will was not duly executed, he would, 
for ſo ſmall a conſideration, have parted with his eſtate. 
And the court relieved the heir. 8 | | 

* But, if it plainly appear that there was no intention 
of fraud in either of the contracting parties, and that the 


| one had no more knowledge of the thing contracted 


about than the other ; there, if, in a doubtful point, one 

party miſtake, it is ſo much the worſe for him, but the 

contract is valid notwithſtanding ; for the aſſent is com- 
el bject as it ſtands. 


0 * 142. 


Thus it was laid down by Lord. Macclesfield, in the Cann v. Cann, 
caſe of Cann and Cann, where two parties were con- F. Will. 726. 


tending in the court of Chancery reſpeRing an eſtate, 


and one releaſed his pretenſions to the other; that 
there could be no colour to ſet this releaſe aſide, be- 
cauſe the man that made it had the right; for by the 


lame reaſon there could be no ſuch thing as compro- = 


miſing a ſuit, nor room for any accommodation: 
every releaſe ſuppoſed the party making it to have a 
tight; but this could be no reaſon for its being ſet aſide, 
for then every releaſe might be avoided. That, there- 
fore, an agreement entered into upon a ſuppoſition of 'a 
right, or of a doubtful right, though it afterwards 


| came out that the right was on the ether ſide, ſhould 


be binding; and the right ſhould not prevail againſt 
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[* 143. ] the agreement of * the parties, for the right muſt al 


Pullen v. Ready, 
2 Atk. 587. 


ways be on one ſide or the other; and therefore the 
eompromiſe of a doubtful right was a ſufficient found · 
tion of an agreement. e 

So where one deviſed his eſtates in remainder, after 


an eſtate limited in tail, in truſt for his niece E. and 
her ſons and daughters in tail, and went on, Iten, 


It is my will, and I do hereby declare, that if the faid 


S. and M. (two daughters of E.) or either of them, ſhall 
hereafter marry with any perſon or perſons whatſoever, 
without the conſent of their father and mother, and th 


truſtees named in the ſaid will, or the greater number of 


them living, fignified under their hands, then it is my 


will, that ſuch of the daughters, ſo marrying; ſhall have 
and receive no more benefit and advantage by my faid 


will, or any thing therein contained, than if they were 
actually dead, or not named in my ſaid will, either by 
particular names-or daughters in general.” E. the mo- 


ther had three daughters, R.—S. and M. afterwards M. 


[* 144: ] 


the death of 


married without conſent, and then a lawſuit aroſe be- 


tween the ſiſters and their huſbands as to the fortunes 
of the wives. And then articles of agreement were en- 
tered into and executed between all the * parties, by 
which, _ other things, it was agreed, that, after 

,, the mother, who, was then tenant in 


tail, an equal diviſion ſhould be made between the 
daughters of all the eſtates belonging to the teſtator, 
Afterwards R. one of the daughters, and her huſband, 


objected to M.'s * ſhare of the teſtator's eſtate 
upon the ground that ſhe, marrying without conſent, 


had forfeited her right in the third of what was to come 


Puſey v. Diſ- 
bouverie, 3 P. 


Win. 316. 


to her upon the death of her mother, and, in order to 
get rid of the agreement, inſiſted that they executed the 
articles under a miſtake. . Lord Hardwicke ſaid, that 


there was nothing more miſchievous than for a court of 


Chancery to decree a forfeiture after an agreement, in 


which, if there was any miſtake, it was the miſtake of 


all the parties to the articles, and no one of them ws 
more under an impoſition than the other ; and he decreed 
them to be carried ſpecifically into execution. 

But in ſuch caſes the parties muſt be acquainted with 
the extent of their rights, and the nature of the infor- 
mation they can call for reſpecting them, or otherwiſe 
the inclination of courts ſeems to be that they ſhall 
not be bound. Therefore where one, being a free- 
. I | 5 
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man of London, and —_— a wife, a ſon, and a 
daughter, compounded with the wife as to her cuſtoma- 


fo. ry part; and then made a will, giving, inter al. 10,0001. 


to his daughter, upon candition that ſhe ſhould releaſe 
her orphanage part, together with all her claim or right 
to his perſonal eſtate by virtue of the cuſtom of the city 
of London, or . and made his ſon executor, his 
daughter being about the age of twenty-three years. 
And the daughter, after having been informed by her 
brother that ſhe had an election to have an account of 
her father's perſonal eſtate, and to claim her orphanage 
part, elected the legacy, and executed a releaſe of her 
thare under the cuſtom. Lord Talbet, on an applica- 


tion by her after taken huſband to ſet this leaſe aſide, on 


the ground that her cuſtomary ſhare would have been 


40,000 J. was induced ſo to do; becaufe his lordſhip. 


ſaid, he hardly thought ſhe knew ſhe was entitled to have 
an account taken of the perſonal eftate of her father, in 
order to aſcertain what her 3 part would amount 
to, and that when ſhe ſhould be fully apprized of that, 


then, and not till then, ſhe was to make her election; 


for probably ſhe would not have elected to accept her 
legacy, had ſhe known or been informed what her 
* orphanage part amounted unto before ſhe waived it 
and accepted the legacy. qi | pI 

Under the head of Contracts, under an ignorance 
that does not invalidate the contract for want of conſent, 


we may claſs Wager Contracts, to the validity of which, 


it is not eſſential that the event be in itſelf contingent. 
For here it is ſufficient that the event be equally uncer- 
tain to the parties. 1 | 

Therefore, where an action was brought to recover 
money won upon a wager, whether a decree of the 
court. of Chancery would be reverſed or not on an ap- 
peal to the houſe of Lords. And it was objected, on 
motion in arreſt of judgment, that the contract was 
void; and one ground urged againſt it was, becauſe 


the event was not contingent, but certain, for the laws 


Jones v. Ran- 


[*145.] 


1446.) 


dall, Cowper 


of this country were clear, evident, and certain. All 
the judges knew them, and, knowing them, admi- 


niſtered juſtice with uprightneſs and integrity. The 
event, therefore, was certain, and of courſe the wager 
ſuch as in its nature was impoſlible to be loſt. Sed per 
curiam : this contract is equal between the parties; 
they have each of them equal knowledge or equal igno- 
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OF THE ASSENT TO CONTRACTS 
Trance: it is concerning * an event which, - reaſoning 


| by hs rules of predeſtination, is to be ſure ſo far certain 


that it muſt be as it ſhould afterwards happen to be. But 
it is a future event equaſly uncertain to the parties, whe- 
Ae the houſe ie Fr any Ana as W 5 me or a dif. 
ferent opinion wil chancellor. The preſumption, 
if any, rather againſt the perſon betting in oppoliticn 
to the chancellor's judgment. 

Here we may likewiſe conſider thoſe caſes, in which 


| 2 are. made for the purchaſe of eſtates, and 


e like, which eſtates are afterwards found, in circum- 
ſtances, to have been erroneouſly repreſented to the 
purchaſer, In theſe caſes a diſtinction is made accord. 
ing to che nature of the circumſtances miſtaken, or re(- 
— which there is error. If the miſtake be reſped.- 
ing that, at which the perſon making the contract pa- 
ticularly aimed, the agreement will be void, his 

being founded on the ground, that the thing in which 
the error lies exiſted, or was wanting. Any deviation 
from the terms of the contract in theſe reſpects, is, there- 
fore, eſſential. But, if the error be in ſome circum- 


ſtance, which, although the purchaſer would have been 


1166. 


better pleaſed witch his bargain had it exiſted, yet he did 
not * particularly aim at and fpecify in his contract; here 
the bar gain will be good, and the defect will lie in com- 
penſation: for the exiſtence, or non- exiſtence of this 


Circumſtance, does not appear to have been conſidered 


an eſſential motive to the aſſent given; and then the git 
of the contract is the value of the thing contracted for, 
which, in caſe of any variation, may be equalized by de- 
ducting thedifference of value out of the purchaſe money. 

As for example, ſuppoſe a man contracted and agreed 


| to ſell an eſtate, and in his deſcription ſtated it to be 


tythe-free, and it afterwards turned out to be ſubject to 
tythes ; if it were not evidently the intention of the party 
cantracting for the purchaſe that it ſhould be tythe- fret 


ſo as that were the expreſs motive to his aſſent, the being 


ſubject to tythes would not invalidate the agreement; 


the being tythable occaſions, * 


for, whether it be ſo or not is an accident, and has no- 
thing to do with the eſſence of the contract: it is con- 
ſidered, therefore, as not affecting the aſſent to pur. 
chaſe, but merely as giving the vendee a right to cal 
upon the vendor for an abatement of price, in propor- 
tion to the inconvenience or diminution of value, that 


R © 
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go if a man were to agree to purchaſe an eſtate up- [ 149. ] 
on a particular, in which it were ſtated to conſiſt of a 
manor, lands, c. and it turned out that the manar 
belanged to another perſon, and not to the vendor. The 
bergan would, nevertheleſs, be carried into execution, 
in equity, ſubject to an abatement in price, 4 | 
to the value at which the manar was eſtimated. And. 
yet, it may be very material in the conſideration of the 
purchaſer, whether, he, or another perſon, be lord of 
the manor extending over his eſtates. But ſuch cir- 
cumſtances are, nevertheleſs, conſidered, in equity, as 
laying in compenſation merely, © . OE 
To put this principle of equity, in a ftill ſtronger 
light. Suppoſe an eſtate with a manor were ſold by a 
particular, ſpecifying the value of each part, and where- 
in the manor were thrown jn as a make-weight, and, 
on a valuation taken, at the inſtance of the vendee, the 
eſtate were valued, without the manor, at the ſum ſti- 
pulated to be paid for it with the manor ; and it turned 
out that the manor was in another perſon, and not in 
the vendor; in ſuch caſe it appears to me, that the bar- 
| gain ought to be carried into effect, in equity, without 
any deduction from the ſum & ſtipulated for the purchaſe. [* 150. } 
For, conſidering .the ground upon which the parties 
contract, the vendee is no loſer by the deficiency. The 
contract ſtill remains equal upon their eſtimation. 
But if the buyer make it an expreſs condition in the 
agreement for the purchaſe, that the lands be tythe- 
free, or that there be a manor, and the ſeller covenant 
therein to that effect; then, unleſs the fact turn out as 
ſtipulated, the contract will be null. 
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And, in ſome contracts, the intention of the parties, ; 
as to the nature of their afſent, will be inferred from! | © /_ 7 


circumſtances; as from price, or the like. Thus if a 
man ſell a horſe for a price, which it could not be 
worth, unleſs it were ſound, the contract will be void, 5 „ 
if it turn out otherwiſe; for the purchaſer would never 
have conſented to give a ſound price, unleſs he were to 8 
have a ſound horſe, „„ I 

This principle is illuſtrated by the writers on natural 
law bya very appoſite inſtance, namely, that of a female 
fave cloathed in the dreſs of a man, and offered to be 
hired or ſold in that character. | 


| ih 
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whoſe habit ſhe wore, and then the error is eſſential, an 


OF THE ASSENT. TO CONTRACTS, &c. 
In ſuch caſe the 22 the ſexes is only to be 


known "7 their habits, and, conſequently, cannot be mifta- 
ten, unleſs under a diſguiſe. And, therefore, the hirer 
muſt be ſuppoſed to have conſented to the * 
under the aſſurance that the ſervant was of that fe 


* 7 che bargain] is null and * 
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Of the Subjeits ot Contracts or Agree- 
AVING ſhewn what perſons are capable of con- 
tracting, or being contracted with; we are ne- 
WE ccflarily led, in the next place, to conſider the ſubjects 
reſpecting which contracts may be entered into, and in 
what reſpects men may lawfully bind, or oblige them- 
ſelves by their words, or bargains. 
= And it is obſervable, upon this branch of our en- Plowd. 432 
quiry, that a diſtinction ſubſiſts between contracts that 
Wh are executed, and ſuch as are executory. For it is a 
known rule of law, that a man cannot by contract, exe- 
cuted, grant or convey any thing, in which he has not 
an actual or potential intereſt, at the time of the grant or 
conveyance; becauſe it is neceſlary that he, -who by his 
contract makes another poſſeſſor of any thing, ſhould 
firſt be, himſelf, the proprietor of it. In our law, 
therefore, every contract executed, reſpecting a ſubject | 
of which the party * conveying is not owner, actually [C * x $3. ] 
or potentially, at the time of entering into it, is void. | 
Thus, if a man grant all the wool that he ſhall buy here- fob. 13a. 
after, this is a void grant; for he has the wool neither 
attually nor potentially. | = 
So if one make a leaſe of lands to another, and the Co. Litt. 4x; b. 
leflor has, then, no intereſt in the lands leaſed; it is a 
good plea for the leſſee to ſay, & that the leſior had no- 
* in the lands at the time of the leaſe. „ 
pon the ſame principle, if one grant unto another a Bac. Man. 78. 
rent- charge out of white acre, and that it ſhall be lawful | 
for the grantee to diſtrain in all the other lands whereof 
the grantor is then ſeiſed, and in thoſe which he ſhall 
| thereafter purchaſe ; although this be but a liberty of 
diſtreſs, and no rent, except out of white acre, yet the 
Clauſe is void, as to the lands to be purchaſed afterwards, 
So, if a reverſion had (when attornment was in uſe) Ibid. 
been E to J. S. and afterwards J. D. (a ſtranger) 
had, by his deed, granted to J. S. that, if he ( 7.5. 
. purchaſed 


[* 154] 


Co. Litt. 309. b. 


Plows. 432. 
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* purchaſed the particular eſtate, he would attorn to the 
rant; this had been a voidattornment, notwithſtanding 
D. had afterwards purchaſed the particular eſtate. 

Upon the ſame principle, it is laid down by lord Cle, 
that if, before the 4. An, cap. 16. ſect. q. the conuſee 
of a fine, previous to attornment, had bargained and fold 
the ſeigniory to another; the bargainee could not have 
diſtrained ; and the reaſon is, becauſe the grantor could 
not have diftrained ; and no man can transfer mon 
right to another man, than he has himſelf. © 

Again, if one, being poſſeſſed of a horſe, ſell the 
horſe to another, upon condition. that he. pay forty 
pounds for it at Chriſimas: the contract being complet- 
ed as ſoon as the price is agreed upon, he cannot, aſter- 
wards, and before Chri/tmas, ſell it to a third perfon, 

Nor will ſuch latter fale be made good, though the firſt 

ventee fail of payment, by reaſon whereof the vendor 

re-feizes the horſe; becauſe, at the time of the ſecond 


% 


contract, the vendor had neither intereft, nor property, 


[ * 155. ] 


Bac. Max. 78. 


19 H. 6. 62. 
a 64. a Bro. 
Grant. 40. 


Dyer, 221. Pl. 
18. 


nor poſſeſſion of the horſe, but only a condition, which 
will not enable him to contract * for the property and 
poſſeſſion; therefore, it is merely a void act, 
And if A. grant unto B. that if B. enter into an obli- 
2 A. of 100 J. and afterwards procure him ſuch a 
cafe, then the fame obligation ſhall be void. And B, 
enter into ſuch an obligation unto A. and after wards pro- 


cure ſuch a leafe, yet the obligation is fimple; be- 


cauſe the defeazance was made of that which vas not. 


So if A. grant to B, by deed, that if B. make unto 


A. an obligation for any fum, it ſhall be void; and af- 
terwards B. enter into ſuch an obligation to A. the grant 
is void: becauſe it is the grant of a e keene A. had not 
in him at the time of the grant; and every man may 
bind himſelf to what he pteales. — | 
Nor will the law allow a man to grant or incumber 
that in which he has only an inchoate title, or intereſt 
to be perfected in future. Thus, if a writ of annuity 


were granted by a prebend, after collation, admiſſion, 


and inftitution, but before inftallation or induction; 
ſuch a grant, though it were confirmed by the ordinaiy, 


he 
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he being the patron, * would be void; becauſe the pre- 156. 
bend had jus ad rem and a future intereſt, and not jus 

in re; for he cannot be ſaid to be a prebendary to all 

intents, nor at the common eo Yr wy the real poſ- 


ſellon, which is given bim by induction. 


But we muſt diſtinguiſh the laſt- mentioned caſe, from | 


thoſe caſes in which, although it be uncertain whether 


the thing granted will ever exiſt, and it, conſequently, 


cannot be actually in the grantor or certain, yet it is in 
him potentially, as beinga thin eng to ſomething 
which he a&ually has in him; for ſu 

ty may be the ſubject of a contract executed, as a grant, 


PY 


or the like. Thus a parſon may grant all the tithe that 22 H. 6. 43. a 


he ſhall have in ſuch a year, yet, perhaps, he ſhall have 


| none; for the right to the adyowſon, Qt. is in him, and 


out of that advowſon they ariſe. So a tenant for life 
may fell the profits of his lands for three or four 
years to come, and yet the profits are not then in. fe. 
Upon the ſame principle, a lord of a manor may part 
with the profit of his courts fora time to come, | 

This principle was inveſtigated and * confirmed in 


tor the leflee, . his executors and —_— to carry away, 
to his own uſe, ſuch corn as ſhoul | 
the ground at the end of the term; and afterwards the 


verſion, that it was merely contingent, whether there 


the term or not; and that the leflor never had property 
in the corn, and, therefore, could not give nor grant 
it; for the right to the corn, ſtanding! at the end of the 


fr, But judgment was given. againſt the reyerſioner : 
<auſe it was faid, that the property, and very right 
of the corn, when it came into being, was paſſed away; 


fore, if it had been of natural fruits, as of graſs or 
hay, which run merely with the land, the like grant 
would have carried them in property after the 
term. Then, though corn were fructus induſtri * 


ch potential proper- 


be growing upon 
leſſor aſſigned his reverſion. And one queſtion was, 
whether the leſſee was entitled to corn io growing? 
and it was argued on the part of the aſſignee of the fe- 


ſhould be corn growing, upan the ground at the end of 
term, being certain, accrued with.the land to the lef- 


for this was both a covenant and a grant; and, there- 


4 


* 


757. ] 


the caſe of Grantham againſt Hawley. There, one Granth»m 
ſciſed of land, let the ſame by indenture for twenty-one 11 He 
years, and covenanted therein that it ſhould be lawful © . 


{ * 158, ] 
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* ſo that he that ſowed it might ſeem to have a kind of 
property iþ/o facto in it, divided from the land, and, 
therefore, it would go to the executor, and not to the 

heir; yet, in this caſe, all the colour the reverſioner 

had to it was by the land, which he claimed from the 
leſſor who gave the corn; and, though the leſſor had 
not the corn actually in him, nor certain, yet he had it | 


potentially ; for the land was the mother and root of all | 


the fruits. Therefore he that had fiat, might grant | 


all fruits that might ariſe upon it afterwards, and the 


= Bacon a Max. 
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Bac. Max. $0. 


Ibid. 79. 


. © uſe of the lands which he ſhould afterwards purchals 
the uſe would be void. And the reaſon is, becauſe there 
is no new act, nor tranſmutation of poſſeſſion following 


made before any intereſt veſted. 
before ſuch a day he will purchaſe the manor of D. and 


that the ſame fine ſhall be to certain uſes which are ex- 


be otherwiſe: as if a man ſhould covenant with his ſon, 


no intereſt at the time of the covenant. 


property would paſs as ſoon as the fruits were extant. 
And where contracts are executory, operating as 3 


declarations precedent, and to, the perfection of which 6 
ſome new act or conveyance is neceſſary to give them 
life and vigour, the law admits of them, although 


As if a man covenant with J. S. by indenture, that 
before the ſame day levy a fine of the ſame land, and 


reſſed in the indenture. This indenture * will bind the 
and, though it be purchaſed after; becauſe there is 3 
new act to be done, viz. the fine, i 
So if I grant unto J. S. authority, by my deed, to 
demiſe for years the land whereof I am now ſeiſed, or 
hereafter ſhall be ſeiſed, and after I purchaſe lands, and 
J. S. my attorney, demiſe them: this is a good demiſe 
ecauſe the demiſe of my attorney is a new act, and al 
one with a demiſe by myſ-If. 8 
But if there wert no new act to be done, then it woull 


in conſideration of natural love, to ſtand ſeiſed unto hi 


to perfe this inception ; for the uſe muſt be limited by 
the feoffor, and not by the feoffee, for the feoffee had 


So, if A. mortgage land, and afterwards covenant 
with J. S. in conſideration of money which he me 
5 | | 65, au 
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broken, he will ſtand ſeiſed to the uſe of J. S. and A. 
enter, and this deed be enrolled, and all within the fix 
months, yet nothing paſſes ; becauſe the enrolment is no 
new act, but a perfective ceremony of the firſt deed of 
bargain and fale ; and the law is more ſtrong in this caſe, 
becaufe of the immediate relation that the inrolment has 
to the time of the bargain and ſale, at which time the 
bargainor had nothing but a naked condition. | 


bargain and ſell the whole land, and before the inrolment 
his companion die, nothing paſſes of the moiety accrued 
by ſurvivor. + | | 

Another obſervation appoſite to this part of our ſub- 
ject is, that the right of diſpoſing, being a right com- 
menſurate with and correlative to property, cannot be 
extended beyond the ability of the party contracting 
to diſpoſe; 3 it is vain and impertinent to con- 
tract about matters which are unattainable. It follows 
from hence, that no right can be created, nor obligation 


from him, that, after he * has entered for the condition { *® 160. ] 


So, if there be two joint-tenants, and one of them Ibid. 


be incurred, from a contract to perform things naturally Bro. tit. faits 
impoſſible. And, therefore, were * one man abſurd [* 161. ] 


enough to covenant with another to build him a large 37. Et vide 
Fitzh. Oblig 13. 


, to houſe in a day; or to go to Rome in the ſame time; or puffend. lib 

ot to overturn Weſtminſter Hall with his finger; or to make ec. 2. Et ibid. 
and the Thames overflow J/e/tminſter Hall; or to drink up note 1. 40 E. 3. 
nie, WW the ſea; or touch the ſky with his hand, or ſuch like © *: 


impoſſibilities: ſuch contracts would be void; and the 
party, undertaking to accompliſh them, would be ſub- 


oull ect to no action, even for damages accruing, by reaſon 
fon, of non- performance. : 5 

o his But we muſt diſtinguiſh here, between things natu- 
haſe rally impoſſible, and the impracticability of accompliſh- 


ing of which muſt be evident to all parties at the time of 


ring contracting; and things which are not phy/ically impoſ- 
ed by ble, but the impoſſibility, of accompliſhing of which 
e hal riß from circumſtances peculiar to the party con- 
5 tracting; for, in the latter caſes, although the main 
enant ontract be of neceſſity void, by reaſon of the inability 
ceives of the perſon undertaking to perform it: as if a man 
from ontract to ſell an eſtate, the title to which is in ano- 


der perſon; yet, though equity will not enforce a ſpe- 


jor any loſs he may ſuſtain by reaſon of his being im- 
| "'£ poſe 


hc execution, that will not diſcharge the perſon con- Corn] 


ating to (ell, from paying damages to the other party v. WII ams 
> : n $4 ) Cultes's Ca. in 


Peil. 117. 
d 
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OF THE SUBJECTS OF CONTRACTS 
poſed * upon; for, although, where a perſon covenant. 
ing, through remiſſneſs and negligence, undertakes 
an impoſſibility, fo far as goes to his capacity of per- 
forming, the main undertaking muſt be void; becaufe, 
that the thing ſtipulated is practicable to the party ftipulat- 
ing to perform it, is preſumed as a tacit condition in the 
contractor's mind in every agreement; the law, never- 


thelefs, upon account of the negle and default of the 


Thornborough 
v. Whitacre, 
2 L. Raym. 
1164. 8. C. 

& Mod. 305. 
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undertaker, binds him to anfwer any damages as a com- 
penſation for the non- performance of the thing contraftd 
for itſelf, that, as being impractieable to the party, not 
requiring any. Be | | | 
hus where A. in conſideration of 2s. 6d. in hand 
paid to him, and of 40. 175. 6d. to be paid to him upon 


his performance of the agreement, contracted to deliver 


to B. two grains of 2 on the Monday following, 
and fo on progreſſively, doubling the quantity on every 
Monday during the year: it was objected, on an action 
on the caſe brought upon this agreement, that it appear- 
ed, upon the face of it, to be impoſſible, the rye to be 
delivered amounting to ſuch a quantity, as all * the rye 
in the world was not ſufficient to produce. Sed per cu- 
riam, if a man will, for a valuable confideration, under- 
take a thing impoſſible wit. _— to his ability, that 
will not make the eontract void; for though the con- 
tract be a fooliſſr one, yet, it will hold in law, and the 
perſon ſo contracting ought to pay ſomething for his fal- 
ly. And the cauſe was compromifed on re-payment of 
the half crown with coſts. | 5 

And where the term © impoſſible,” in its phyſcd 
ſenſe, is applied to an agreement, it is to be taken in 
its fulleſt extent; and, therefore, a man may bind 


| himſelf to do any thing, which is not ſtrictly impoſ- 
- ſible, and the law wilt hold him to the performance of 


it. The legal diſtinction, therefore, between a near 


and remote poſſibility, is not regarded in executor 


contracts. And, therefore, if A. covenant” with B. 
that, in caſe he die without iſſue, he will give his land 
in D. to his brother; a court of equity will carry this 
agreement into execution, upon the contingency hap- 
pening, although a limitation in a deed © after pars 
without iſſue” would be void. So a covenant to ſettle 


lands, of which a man has only a poſſibility of my 
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will be carried into execution * in equity: for a decree 
of that court does not attach upon the intereſt in the land 
ſtipulated about;. but the court enforces the performance 
of the agreement in ſpecie, by its proceſs againſt the | 


perſon to compel him to execute it. 


And the ſubject of every contract muſt not only be a 
thing naturally poſſible to be accompliſhed, but it muſt 
alſo be morally ſo ; for to give an agreement an intrinſi- 
cal obligatory force, and fit it to produce an action in 
courts of alles it is not enough that it be made with 
the conſent of both parties, but the ſubject of it ought 
to be ſuch a thing, as men have a /awful * and pow- 
er of ſtipulating about at their pleaſure. Therefore, to 


make an agreement truly obligatory, it is requiſite that 


the party undertaking, have a moral, as well as a phyſical © 
— performing the thing agreed upon. It follows, 
that an engagement to do a thing in itfelf unlawful muſt 


be void; for it would be abſurd that an obligation, 


which derives its ſanction from the law, ſhould put us 
under a neceflity of doing ſomething which the law pro- 
hibits. All acts, therefore, undertaken againſt legal 
conſtitutions are, by virtue of the law, null and void 


object of a contract is contrary to a man's duty, it may 
be preſumed that he did not give his full and free aſſent, 
ſpecially if it be to perpetrate any crime, as murder, theft, 
or perjury. Secondly, becauſe the law, by forbidding 
It, takes from the contractor the power of obliging him- 
elf to do it, and, by conſequence, prevents the perſon 
ontracting from gaining any right of requiring it to be 
lone, It becomes, therefore, neceſlary for us in order 
0 have a clear conception of the law of England as to 
e ſubject of contracts, to conſider in what reſpect 
natters or things are ſaid to be againſt law. 
Matters or things, againſt law, may be ſaid to be ſo 
tuo ſenſes; viz, F irt, in a proper; Secondly, in an 
proper ſenſe. | 


e reducible under three heads. | 

Firſt, either to do ſomething that is malum in ſe, or 

alum prohibitum. | 8 

Of the firſt kind, are all contracts that have for 

var object ſomething forbidden by the eternal immu- 
02 - table 


[*164.] 


upon two grounds; namely, firſt, & becauſe where the [ * x65. ] 


= 


All matters or things, againſt law, in a proper ſenſe, 22 1 P. Will. 
| "= "339. 
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C166. } table laws of nature and of God: * as to commit mur« 
. der, theft, perjury, or the like; which contracts ac- 
quire no additional turpitude, from being declared un- 
5 lawful by any legiſlature. 5 
Fitz, tit. Therefore if 1 be under an obligation to pay you 20ʃ. 
3 if you kill or rob ſuch a perſon: this is a void obligation, 
and ereates no right. | OT ror 
| Co. Litt. 206. b. The ſecond denomination of contracts, void on the 
ts ground of being contrary to law, viz. thoſe that are 
mala prohibita, applies to things, which, though they 
be not mala in ſe, or contrary to the law of God and 
nature, yet are bad as being againſt the law of the land: 
beeauſe they are either repugnant to the welfare of the 
ſtate; or againit ſome-maxim or rule in law; or in con- 
| tradition to ſome poſitive ſtatute. SY i. 
Alleyn 67. Among the firſt of this defcription, namely, of ſuch 
a are repugnant to the welfare of the ſtate, all contracts 


or agreements, that have for their object a reſtriction of Wil | 

trading in any particular way in general throughout Eng- 
land are ranked; all ſuch contracts being void, as mil. 

F * x67. ] fating againſt national policy, one great obfect *of which : 

1 SIN is, and ought to be, to encourage and promote trade, { 

/ a and, conſequently, to invalidate all contracts that havea f 

tendency to check or reſtrain the exercife of it, f 

Upon the ſame principle, namely, to prevent any ſti- 15 

pulations that have a tendency to diſcourage trade, every b 

contract, that has for its object a general reſtriction not 7 

5 to exercife a trade within a limited period of time, 1s b. 

1. H. 5. 5b. likewiſe void. Therefore if a dyer enter into an agree- tþ 

; | 2 tit. Oblig. ment not to uſe his craft for two years, it will be void; e 

„ 5 for ſuch reſtraint muſt not be total, although it he tem- ch 

| V 15 fu 
11 Co. 53. b. So if a huſbandman be bound not to ſow his land; 

the bond is againſt common law. | ea 

But the fame objection does not apply, to an agree pe 

ment, not to trade in any particular place; for the po- 8 

licy of the nation is not concerned in what place 3 BY: 

man exerciſes his calling. And there may happen n- by 

| ſtances wherein ſuch a contract may be uſeful and be. dt. 


neficial; as to prevent a town from being overſtock 
with any particular trade: or in the. caſe of an old fuc 
man, who, perceiving himſelf under fuch circum 8 k. 


ſtance 


tion ſhould appear upon the 
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dance of body or mind, as he is likely to be a loſer” { * 168.1 
I 


by continuing his trade, will find it better to part with it 
for a conſideration, that, by ſelling his cuſtom, he 
procure to himſelf a livelihood, which he might proba- 
bly have loſt by trading longer. N 3 3 
Therefore it has been held, that an aſſumpſit may be Broad. v. Jolly, 
maintained upon an agreement.not to keep a mercer's 90 * N 
ſhop in Newport ; for the undertaking is voluntary, and 2 Bulſt. 136. 
the party reſtrained, may, notwithſtanding, keep a mer- Jones 13. 
cer's ſhop elſewhere. i Palmer 172. 
But a contract of the latter kind will not be binding, 


Cheſman v. 
Nainby, - 


unleſs entered into for a good and ſufficient conſideration; 2 Strange 739. 


for if it he without conſideration, it will be void. Af. Will, 161. 
And it is beſt that ſuch good o ſufficient conſidera- Alleyn 67. 
Res of the contract: becauſe, Moor 115» 24%» 
wherever ſuch contract ſtands indifferent, and, for Dn 4 


aught that is known, may be either good or bad, the x P. Will. age. 


hy preſumes it prima facie to be bad. Firſt, in favour 


of trade and honeſt induſtry. Secondly, for that there 

plainly appears a miſchief, but the benefit can be on] | 
preſumed, -and in that * caſe, the preſumptive benefit * 169. b 
ſhall be overborne by the apparent miſchief. Thirdly, y, 
for that the miſchief is not only private but public, And, EG 
fourthly, for that there is a ſort of preſumption, that it 

is not of any benefit to the obligee himſelf ; becauſe it 

being a general miſchief to the public, every body is af- 

fected thereby: for it is to be obſerved, that though it 
be not ſnewn to be the party's trade or livelihoo&, or 
that he had no eſtate to ſubſiſt on, yet all the books con- 
demn thoſe bonds on that reaſon; viz. as taking away 
the obligor's livelihood, which proves that the Jaw pre. 


fumes it. 


But Lord C. Juſt. Parker was of opinion, in the Mitchel v. 

cafe of Mitchel and Reynolds, that where it did not ap- 1 . 

pear on the face of ſuch a contract, whether or no the 

contract were made upon good . conſideration, or were 

merely injurious and oppreflive, that might be ſhewn 

by pleading ; though certain]y the caſe might be ſettled 

either way without moe, Oe g 
And formerly a diſtinction was taken, in the caſe of 3 Lev. 242. 

ſuch a contract for reſtrainin the trading in a particu- 3 727 193. 

lar place, between a contrast or promiſe * gqod nuns 1 


18 Co deration, 210. Noy 98. 
4 | | 
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* 170. ] conſideration, and * a bond or a covenant to pay a ſum 


certain on breach of ſuch undertaking ; the former being 
held valid, and the latter, even although it were for a 
d conſideration, void. The reaſon for which dif. 


. tinction was, that, in the former caſes, the whole be- 
ing to be recovered in damages, it was in the power of 

the jury to aſſeſs them according to the nature of the con- 
ſideration, and the in ury received; but, in the latter 


caſes, the whole penalty or ſum was forfeited, and might 


he recovered in an action of debt, whatever might be the 
conſideration given, or however flight the injury re- 


ceived. _ 
But, in the caſe of Mitchel and Reynolds, the diſtine- 


tion was over-ruled, upon the following grounds: vin. 
Firſt, that a bond is a more fayourable contract for the 


page than a promiſe ; becauſe the penalty is a re-pur- 
chaſe of the obligor's trade aſcertained beforehand, and 
on payment whereof he may have it again; and a man 
may rather chuſe to be bound not to do it under a penalty, 
than not to do it at all. Secondly, for that, however it 

it is the obligor's own act. Thirdly, becauſe the 


bobligor can ſuffer only by his knavery; and courts of 


L * 171, ] juſtice are not * concerned leſt a man ſhould pay too 


dear for being a knave. Fourthly, becauſe reſtraints, 
by the cuſtom of particular places, may be enforced with 
penalties which are impoſed with the parties conſent, 
nay, where they are impoſed by the injured party with- 
out the concurrence of the other; then, a fortiori, the 


. obligor may bind himſelf by a penalty. And, fifthl, 
| becauſe the queſtion, whether upon the conſideration of 


the circumſtances the contrat᷑t be good or not, is matter 


of law not fit for a Jury to determine. 


' And, in the conſideration of theſe kind of bonds, 
entered into with a view to reſtrain perſons from exer- 
ciſing their trades within 2 diſtricts, courts of 
equity advert to the object of the bond; making 3 
diſtinction, where the penalty of the bond is merely 
intended as a ſecurity for the enjoyment of the object 
ſtipulated for, and where it is in a nature of aſſeſſed 
damages; and, in the former caſe, theſe courts con- 
ſider the enjoyment of the object as the principal in- 
tent of the deed, and the penalty only as acceſſor), 
and to enſure the damage really incurred; to aſcer- 
tain which, they direct an iſſue to try quantum dam- 
nificatus, and, thereby, give the ſame remedy upon 


6 = 0 


r 


KR 2 2 


7 r =», 0 


wn, 0 we 


OR AGREEMENTS. 


bond, as might have been procured if the contract had [ 172. 
reſted upon a promiſe only. ke 
This was done by the lords commiſſioners in the Hardy v. Mar- 
caſe of Hardy and Martin. There A. and B. had been d Brown's 
ers as brandy-merchants; and, on A.'s quitting the in note. Rn” 
buſineſs, and ſelling the leaſe and good-will of the ſhop Erringtoa v. 
to B. for 300/, B. entered into a bond, in 600/. penalty, 2 Bro. 
not to ſel], for nineteen years, any quantity of brandy 1788. fl. 343. 
leſs than ſix gallons, within the cities of London and | 
WW:ftminfter, or five miles thereof, nor to permit any 
perſon to do the ſame, &c, And upon a breach of this 
contract, an action was brought, and a yerdict given for 
the penalty; whereupon the plaintiff filed a bill, Praying 
that an account might be taken of the actual damage ſu 
tained by the defendant, and an iſſue directed for that 
purpoſe ; and that, on payment of the damages, the de- 
fendant might be reſtrained from taking out execution 
for = 3 of the bond. And it was decreed ac- 
cordingly. | | | 
The next inſtance that occurs to me of a contract Carter 299. 
void, as being malum prohibitum, as militating againſt the Inſt. a 1a. 
public welfare, is that of a bond, or an agreement for un- | 
lawful * maintenance; which is an unlawful upholding in [173.1 
acauſe depending in ſuit by word, writing, countenance, | 
or deed, and is void as being ineguum in lege. | 
Upon the fame principle a bond, taken by a ſheriff 10 Mod. 159. 
for fees, is void; Firſt, becauſe the ſheriff, by the P. Will. 195. 
common law, was to take no fees at all for diſcharging ' | 
the duties of his office; and, therefore, whatever fees 
he is entitled to, being given by act of parliament, the 
atmuſt be ſtrictly purſued, Secondly, from the appa- 
rent probability, that ſheriffs would make uſe of ſuch 
bonds to ſupport oppreſſion. . | 
And if a ſheriff, or gaoler, take a bond of a priſoner Plowd. 68. 
vith condition to be a true priſoner, or to pay for his 1909 299 þ. 
meat or drink, ſuch obligation is void ; the law prohi- Vin. 3 
biting it, as a means that might be made uſe of for Condition U. 
purpoſes of extortion. | | * 10: 


An obligation, entered into with an alien enemy, Bro. tit. Oblig. 
has been likewiſe held to be void; upon the ground, 4 
that a communication between the king's ſubjects and 
ow of that deſcription, may endanger the public 

ety, | | | 


[* 194. ] 
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* And, for the ſame reaſon, viz. that they militate 
againſt the general welfare of ſociety, marriage brocage 
bonds, given for aſſiſtance in promoting marriages, are 
void ; for marriage ought to be procured and encouraged 


through the mediation of friends and relations, and nat 
by hirelings; and ſuch bonds to match-makers, and pro- 


curers of marriage, are of dangerous conſequence, prov- 


ing the occaſion of many unhappy marriages, to the pre- 


judice and diſcomfort of the moſt reſpectable families, 


Arundell Ve 
Trevillian. 

1 Chan. Rep. 
87. et vide Hall 
v. Potter Show. 


Parl. Ca. 76. 


L 175. 


pProcured accordingly, as his counſel alledged. But this 
court, utterly diſitking the. conſideration whereupon tht 


And, therefore, the conſideration of ſuch bonds and ſe- 
curities have always been diſcountenanced, and relief in 
equity been given againſt them, even ſo long fince as 
the Lord Cœventry's time, and long before: particularly 
in the caſe of Arundel and Trevillian, between whom an 


order was made in February, 2 Car. I. in theſe words, 


« Upon the hearing and debating of the matter this pre- 
ſent day, in the preſence of the counſel learned on both 
{1des, for or touching the bond or bill of 1001. againſt 


which the plaintiff, by his bill, prayeth relief; it ap- 


peared, that the ſaid bill was originally entered is to by 
the plaintiff unto the defendant for the payment of 100. 
fermerly promiſed unto the defendant by the plaintiff, 
* for the effecting of a marriage between the plaintiff 
and Elizabeth his now wife, which the ſaid defendant 


aid bill was given, the ſame being of dangerous conſequence 


in precedent, upon reading three ſeveral precedents, where- 


in the court hath relieved others in like caſes againſt bonds 


Show. Parl. Ca. 
76. 


of tha t nature, thought not fit to give any countenance un- 
to ſpecialties entered inio upon ſuch contracts. It is, there- 
fore, ordered and decreed, that the ſaid defendant ſhould 


bring the ſaid bill into court, to be delivered up to the 


plaintiff to be cancelled. 5 
And a decree, in favour of ſuch a bond, was reverſed 


in the houſe of Lords, in the caſe of Hall and others 
againſt Hotter, reported in Shower's Caſes in Parliament. 


And the fame principles that apply to contracts exe- 
cuted; as bonds or the. like, extend likewiſe to aſſump- 
ſits, and executory agreements. On which ground it 
is held, that all promiſes muſt have three qualities. 
Firſt, they muſt be good and lawful. Secondly, = 
88 1 - ee | * 
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promiſe to ſave him harmleſs in ſo doing; ſuch pro- 
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muſt be poſſible. And thirdly, they“ muſt be certain, [* 176. 
and of ſome ſignification, and not frivolous and nuga- Ls: 
W = 3 

Firſt; wherever the conſideration, which is the 1 Bulſt. 38. 
ground of the promiſe, or the promiſe, which is the 
conſequence or effect of the conſideration, is unlawful, 
the whole contract is voic. „„ 

Thus, where the plaintiff declared, that, in conſi- 3 Satk. 97. 
deration he (the plaintiff) would diſcharge the defennn 
dant from 22 l. due from him to W. R. his maſter; he 
(the defendant) promiſed to lay out 40 J. in repairing 
the plaintiff's barge: this was held a void promiſe, 
and the conſideration deemed illegal; for the plaintiff 
could not diſcharge a debt due to his maſter. | 

And if a ſherift, for 10 J. promiſe that a priſoner ſhall Per, 356. 
eſcape, this promiſe is not good. IL Cro. Eliz. 199. 

So, if one that is a miniſter of juſtice, promiſe to | 


do a thing that is unlawful in his office; or another Meade 1. Bigot, 
1 Cro. 230, 


10 Co. 76, 102, 


miſe to ſave him harmleſs in ſo doing; ſuch promiſes 
are void. And, therefore, where A. had levied a plaint 


| *in the Stepney court againſt B. and a precept to attach [ * 177. 


the goods of B. was directed to C. the bailiff. The 
bailiff attached corn in ſhocks, and delivered them to 
A. to re-deliver them at the next court, A. promiſing 
to ſave him harmleſs. It was held, that no action lay 
againſt A. for not ſaving C. harmleſs, becauſe the at- 
taching the corn ſhocks was unlawful. _ 5 
So a promiſe, as well as a contract, not to uſe a trade Pragnell v. 
in a particular place js void, if it be without a conſi- Cole. BGI. 
deration; and if it be a promiſe, that has in view a ge- — hos 
neral reſtraint from uſing his trade, it is void, though * ” 
there be a conſideration. | = 
And a promiſe to procure one to be inſtituted to a Macka'len v. 


« 


chapel, in conſideration of 20 J. paid to him, being Todderick, 


ſimoniacal and againſt law, is void. 3 Oro. 337» 3537 


But, in caſes where the unlawfulneſs of the conſi- 
deration againſt which a perſon is indemnified, is un- 
known to that perſon, the promiſe, founded upon. it, 
will be binding. Therefore, if A. bring B. to a com- Fletcher v. 
mon inn, of which C. is the hoſt, and affirm to C. Harcourt. 


8 utt. 53. 
| that Wynch 48. 


» 178. ] 


Arundel v. : 
Gardiner, 2 Cro, 
652. 
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that he has * arreſted B. by virtue of a commiſſion of | 


rebellion; and in confideration that C. will keep B. as; 


priſoner by the ſpace of one night, A. aſſumes and pro- 


miles to fave C. harmleſs. If B. recover againſt C. 
in an action of falſe impriſonment, C. may have an 
action againſt A. For though the keeping B. is un- 
lawful, it does not appear to C. to be ſo. = 

And, where a plaintiff pointed out particular goods, 
and deſired the ſheriff to take them on a fiers factas; 
and, in conſideration that the ſheriff would take them, 


promiſed to indemnify him, this was held a good pro- 


miſe; for, the plaintiff ſhewing the goods, and requir- 
ing the :heriff to do execution, it was reaſonable that 


he ſhould fave the ſheriff harmleſs. And a promiſe to 


Bendl. 59, 90, 
139. 


[* 179. ] 
Co. Litt. 206. b. 
Perk. ſec. 735. 


ww 


J Roll's Abr. 15. 
PLC. 


that purpoſe was held to be good. | 

Secondly; a promiſe muſt be poſſible to be per. 
formed, | ©; 
Therefore a promiſe to go to Rome in three days, is 
void. So is a promiſe, that a man in London ſhall cover 
a houſe in Hampſhire, while he is there in London. 

* Upon this ground, if A, the gth of May, promiſe 
to ſtand to the award of B. ſo that it be made before 
the 10th of May next, and that A. have notice fifteen 


days before, the promiſe is void. 


So promiſes to be nonſuited, where there is no ac- 
tion; or to ſpare a piece of ground, where there is 
none ſuch, are void. | N 

But, where the matter promiſed may be reduced to 
a certainty, though it be upon a condition that is im- 


poſſible, the 33 will be good, and the condition 


only void. As if A. be indebted to B. in ten pounds, 
and C. promiſe B. that, in conſideration that he wil 
forbear ſuing A. for the debt till ſuch a day, he (C. 
will, if A. does not pay him upon that day, pay him 


upon the ſame day; this is a good promiſe, upon which 


has the whole day to pay it, and then, it is impoſſible 


B. may have an action againſt C. For although A, 


for C. to pay it upon that day, on default of A.'s not 
paying it upon the fame day; yet, the ſubflance of 
the promiſe being for C. to pay, in default of A. 
paying, and the time, limited for C. to pay, 


an impoſſible time, the condition, as to the time, 
1 


— 
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# is void; and then, if A. — pay it at the day, [+ x80. 


C. ought he it on requeſt, 

Thirdl y. Promiſes we have ſaid, muſt be certain. 2 Cro- 250: 97- 
And therefore, if one promiſe to deliver goods, in con- 50. 
ſideration that the other 3 to pay money in a 
/hart time, this promiſe is faid to be void, for unc erlain- 

as to the time: fo, if A. promiſe to ſell a horſe to 
B. for the price that B. /hall value him at, ſuch promiſe 
would likewiſe be void. 

But, where a man promiſes that he will pay a ſum 10 Co. 75, 102. 
of money, and does not ſay when, it is a valid promiſe, 
and the money muſt be paid preſently. 

So, if A. promiſe to deliver B. goods, or make him 10 Co. 77. 
2 leaſe, or the like, and no time is fixed when it ſhall | 
be done, the promiſe is certain enough; but the party 
has all his life-time to perform it in. 

And if A. be about the buſineſs of B. and B. pro- Het. 122. 


miſe A. that he will repay him whatever he lays out; 
| this is ſufficiently certain, 


Again; if A, in conſideration that B. will * marry Ss 181. ] 
his daughter, promiſe to give with her a child's part; — = 
and that, at the time of his death, he will give to her | | 
as much as to any of his children, except his eldeſt 
ſon, this is a good promiſe ; for, though a child's part 
is in itſelf altogether uncertain, yet, the promiſe being 
to give as —. as to any of his children; it is certain 
enough, it being averred what the reſt of the children 
had except the eldeſt. 
So it was held that, where A. in conſideration that Pointer v. Pain. 
B. would marry his daughter, aſſumed and promiſed ter, Oro. Car 
to give B. twenty French pieces, this was a good pro- "IO 
miſe; for this, according to the uſual ſpeech at that 
time, ſhould, it was faid, be intended French crowns, 
which were the common coin of France, and known 


| here, 


And if there be an | aſſumpſit to enter into an obli- x Syderf. 270. 
gation for performance of a thing of certain value, 
without mentioning in what ſum, it ſhall be intended 
cording to the value. 
So where, in an aſſumpſit, the plaintiff declared, 1 Keb. 56, 65, 
that 


1 162. 


Pleas v. Palfry. 
1 Syd. 270. 
1 Keb. 776. 
Hob. 69. 

I Browul. 4. 
1 Mod. 70. 
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OF THE SUBJECTS OF CONTRACTS 


that the defendant, in conſideration, * c. fix mhodche 


before the return of king Charles the ſecond, aſſumed 
to pay 20. to the plaintiff, if Charles Stuart thould be 
king of England within twelve months thence next fol. 
lowing: this was adjudged 2 good promiſe, and that it 


ſhould be taken according to the ſubject matter, viz, 


That the king that was then out of poſſeſſion, ſhould 
be in poſſeſſion within twelve months. BE. 
But where the plaintiff declared that, whereas there 


was a communication between the plaintiff and defen- 


dant concerning the bark of certain wood, and that, 


thereupon, it was agreed, that the defendant ſhould 


give fo the plaintiff ten ſhillings per ſeam for all the 
bark of ſuch wood as the plaintiff ſhould cut; and that 
the defendant aſſumed and promiſed to have ready upon 
a certain day, articles purporting the agreement, and 
an obligation for performance thereof, &c. the decla- 


ration was held not to be good; becauſe it was not 


ſaid in what ſum the obligation was to be, and a cer- 
tain ſum could not be intended, becauſe the number of 
ſeams were altogether uncertain,  _ 25 

All contracts and agreements, the objects * of which 
militate againſt the principles of morality and public 
decorum: as is the caſe with all ſuch as are entered 
into; to give effect to corrupt purpoſes; are by the law 
of England, void, upon two of the grounds before 
2lluded to, namely, as being repugnant to the welfare 
of the ſtate, and alſo againſt that maxim or rule of 
law, which prohibits every thing which is contra bonos 
mores, Thercfore, all contracts that are entered into 


with a view to evade the law, being in their nature 


Per Lord Man. 
eld, Cow per 
39. 


4mmor al, are eſſentially vicious, and cannot be ſupport- 


ed. . 
Therefore, if a perſon, who wanted to be made a 
biſhop, converſing with a perſon who had mat intereſt 
at court, upon the ſubject of a ſee that was then vacant, 
were to ſay, I will bet you fo much (naming a conſide- 
rable ſum) that I have not the biſhopric, Such a wa- 


gering contract, though innocent in 7277 if unaccom- 


panied with any ſiniſter view, yet, being 4 mere colur 


tg diſguiſe the real intention of the party, namely, to 


purchaſe the biſhopric, which is an illegal act, would 
be clearly and manifeſtly corrupt, and therefore void. 


12 


. = #9 CD boa. 9 


2 


LI ne? K* . 5 CO» 


— 0 > © - > ©” -— 44 5. 
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* Upon the ſame principles a wager, entered into 4 * 184. 1 
merely as à colour to cover _ cannot be recovered by Ibid. 40. 


ation at law; for the moment the truth appears, the 


contract, whatever ſhape it may aſſume, will remain 
to be governed by the ſame rule, as if the parties had 


| expreſsly entered into the illicit and corrupt agree- 


ment itſelf i Gs 3 | 
And if a wager were made with one of the judges, 

or one of the lords who are to decide upon a cauſe; 

this operating as a bribe, would render the contract 


i 


And the lame objection would apply to a wager, laid 


with a counſe] or attorney on the adverſe fide, to in- 
duce him to act treacherouſly in the cauſe. 


But a wager laid between the plaintiff and defen- Jones v. Ran- 
dant in a cauſe, & whether a decree of the court of d, Cowper 


Chancery would be reverſed or not on an appeal to the 
houſe of Lords, the parties being upon equal terms, 
and the contract entered into without fraud, and with 
a view only of fecuring ſomething to the appellant in 
caſe the deciſion went againſt him, was held: to raiſe a 
valid contract; as not * being prohibited by any poſi- 
tive law, nor againſt any principle.of ſound policy, or 
legal maxim. | | 8 
All contracts that have a fraudulent object in view, 
are, upon the ſame grounds, void, both at law, and in 
equity. 
Therefore where two ſutlers to ſeveral regiments of 
militia { who as ſuch were entitled to certain forage of 
cats an ” for divers horſes daily out of the king's 
magazine belonging to the camp) entered into an 
agreement with the perſon who furniſhed and ſupplied 
the magazine, that the ſutlers would abſtain from tak- 


ing the forage, or ſuch part thereof, as they ſhould 
7 would leave the fame to be the property 


think fit, an 
of the perſon ſupplying them, and that he ſhould pay 


37% 
[* 185. ] 


Willis v. Bald- 
win, Dougl. 
laſt edit. 450. 


and allow them 94d by the ration, for every ration to 


which they ſhould be entitled, and which they ſhould 
ſo leave at the magazine: this was held to be a corrupt 


agreement between the parties, as having for its ob- 


Ject the cheating of government, by taking a com 


ſition for the forage of the whole number of horſes al- 


lowed, whether they were kept or not, which was a clear 


t:aud upon the public, 


Theſe 


t 81 


oer THE SUBJECTS OF CONTRACTS | 
* Fheſe principles, likewiſe, extend to all contracts 
of an unfair nature in reſpect of their influence on third 


perſons, although otherwiſe as between the parties to 
them; becauſe, if their object be to impoſe on third 


_ perſons, the parties to them cannot have remedy at lay 
or in equity, for they are immoral. 


Treatiſe of 
Equity 24. 


Therefore a bill in equity for an allowance of atten- 
dance at auctions, to enhance the price of goods, will 


be diſmiſſed with coſts; for equity will never give coun- 


tenance to demands of ſuch a nature. 5 
80 either would ſuch an agreement ſupport an action 
at law. ph | 
The third head of exception, above alluded to, in- 
cludes all contracts reſpecting _ prohibited from 
being objects of contract by ſtatute law. 
Of this nature are all bonds given in oppoſition to 


the third branch of the ſtatute of the 23 H. 6. cap. 10. 


7 E. 4. 5. Pl. 1 5. 
Fitah. Debt. 80. 
Bro. non eſt 
factum 14. 

10. Co. 100. b. 


made in avoidance of obligations taken in other manner 


than is expreſſed in that ſtatute. Therefore if a ſheriff 


let one, who is in his cuſtody for ſuſpicion af * felony, 
goat 122 upon his ſingle obligation; this obligation 
is voi 
- So if one be in the cuſtody of the ſheriff by a capias 
upon an indictment for a trepaſs, and the ſheriff let 
him to mainprize; and he enter into an obligation to 
a third perſon, upon condition to keep his day, &c. 
and this be done for the ſurety of the ſheriff: This obli- 
tion is void; becauſe the laſt branch of this ſtatute 


- prohibits any ſheriff from taking an obligation for any 


Danby v. Heth- 
cot, 10 Rep. 
100. b. Vide 
Cro. Eliz. 66. 


cauſe 4 guvs or by colour of their office, but only to 
themſelves; and then, inaſmuch as it is taken to another, 
it is void. : | 

And this ſtatute extends as well to promiſes made un- 
der ſuch circumſtances, as to obligations. And there- 


fore if a ſheriff or gaoler, in conſideration of the eaſe 


and enlargement of any perſon that is within his ward, 
take a promiſe to ſave himſelf harmleſs; ſuch a pro- 
miſe (although the ſtatute ſpeaks only of an obligation 
with condition) being in equal miſchief, is void; the 
words of the ſtatute, viz. And if the ſheriff takes 
any obligation in any other form, that it ſhall be — 


— ww ww TS we 
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being * ſufficiently comprehenſive to bring ſuch a pro- 
miſe within the equity of it. PS gs re ig 
So every agreement, contract, and ſecurity for more 


[*188.] 


than legal intereſt is void, by virtue of the ſtatute of 


the 12 Ann. ftat. 2. cap. 16. 


Therefore where L. declared againſt the acceptor Lowe, et al. 
W. on a bill of exchange, as indorſees of A. and B. v. Waller, 


to whom the bill was ſtated to have been indorſed by 
C. the drawer and payee; and the defence was, that 


1 Term Rep. 
736. 


the bill was given upon an uſurious contract between 


A.—B. and W. whereby more than legal intereſt was 
ſecured. It was inſiſted in anſwer to this allegation, 
that the bill was indorſed to L. for a valuable conſide- 


ration, and without notice of the ſuppoſed uſury ; and 


contended, that, although it ſhould appear that the 
original tranſaction was ufurious, ſtill W. was anſwer- 
able to them, But it was determined, that no action 


could be maintained on a note fo circumſtanced ; for 


that the bill, in ſuch caſe, was void at firſt; and, then, 
a contract, void in its origin, could not be rendered 
valid by any thing done to. it afterwards. 55 

80 an agreement by a bankrupt, or any perſon on 
his behalf, to pay a fin money to a creditor for 
ligning his certificats, is void under the 5 Geo. 2. c. 


14189. | 


Jo, ſec. 11, The following caſe illuſtrates this propo- 


ſition in both inſtances. | 


A. having committed an act of bankruptcy, B. his Smith v. Brom- 
chief creditor, took out a commiſſion againſt him; d Sach i 
but, afterwards, finding that no dividend was likely to = : 1 


be made, refuſed to ſign his certificate. Afterwards, 
on frequent application, and earneſt entreating, made 
by the bankrupt to O. a tradeſman in town (who was 
an intimate friend of B. who lived in Che/hire) he 8 
tradeſman) got O. to write to B. ſeveral times, and he 
at laſt prevailed upon B. to ſend him (O.) a letter of 
attorney, empowering hiin to ſign the certificate, which 
0. would not do, unleſs the 8 or ſomebod 

for him, would advance 40 J. and give a note for 20/7. 
more, which ſum and note on O's. ſigning the certifi- 
cate for B. D. (who was the bankrupt's ſiſter) paid and 
dave to O. accordingly, who, thereupon, gave a re- 
ceipt for the money, promiſing to return it, if the cer- 
Uicate was not allowed by the chancellor. The certi- 


ficate 
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OF THE SUBJECTS. OP CONTRACTS | 


ficate was allowed, and O. paid the money over o 
the creditor. And, on an action for money, had and 
received for D. 's uſe, it was contended on the part of 


B. that if D. had become ſecurity for her brother the 


bankrupt, before the act of bankruptcy, B. might have 


received the money of her without any imputation; 
- and that, if a third perſon, afterwards, voluntarily 


1 * 191. ] 


paid what ſhe might before have become bound for, 


without any injury to the bankrupt's other creditors, 


there was no iniquity in the creditor's taking the mo- 
ney, ſo as it did not amount to his whole debt. But 
Lord A4ansficld was of a different opinion. His lord- 
ſhip ſaid, that it was iniquitous and illegal in B. to 
take, and, therefore, it was ſo in him to detain this 
407. If a man made uſe of a means in his own power 
to extort money from one in diſtreſs, it was certainly 
illegal and oppreſſive; and, whether it was the bank- 
rupt or his ſiſter that paid the money, it was the ſame 
thing. The taking money for ſigning certificates, was 
either an oppreſſion on the bankrupt or his family, or 
a fraud on his creditors. It was a thing wrong in elf 
before any proviſion was made againſt it by ſtatute; 
for, if the bankrupt had conformed to all the law re- 
quired of him, and had fairly given up his all, the 
* creditor ought in juſtice to ſign his certificate: but, 
on the other hand, if the bankript had been guilty cf 


any fraud, or concealment, the creditor ought not to 


ſign, for any conſideration whatever. If any near res 
lation was induced to pay the money for the bankrup!, 


it was taking an unfair advantage and torturing the 


compaſſion of the family: if it was the money of the 
bankrupt himſelf, it was giving one creditor his debt to 
the excluſion of the others, and a fraud upon them. 
His lord:hip, therefore, thought it neceſſary, for the 


better ſupport and maintenance of the law, to allow the 


Jones, et al. 
aſſignees of 
Gardiner v. 
Barkley, Doug]. 
laſt edit. 625. 


action; for no man would venture to take, if he knew 
he was liable to refund, Where there was no temp- 
tion to the contrary, men would always act right. 
And agreements of this kind are void under the ſta- 
tute, although the money, .ſtipulated to be paid, be for 
the benefit of all the creditors. | 
Thus where the plaintiffs, as aſſignees of a bank- 
rupt, were entitled to the equity of redemption 
1490 7. bank ſtock, which was in the mortgage to I. 
for ſecuring a ſum of money lent by him to the bank- 


rupt, and the defendant was deſirous that this equi 
6 
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tiffs, and that they ſhould execute to L. a general re- 
leaſe, of all claims and demands which they, as aſſig- 
nees, had upon him; an agreement was entered into 


between the aſſignees and the defendant, « That, on 


« the bankrupt's having his certificate confirmed by 
« the lord chancellor, and the aſſignees aſſigning to 
L. or any perſon he ſhould appoint, ſo far as in them 
« lay, the equity of redemption of the capital ſtock 
« mortgaged to L. and alſo executing to him a gene- 
« ral releaſe of all claims and demands, which they, 
« as affignees, had on him, the defendant ſhould pay, 


« and promiſed to pay (four months after the certi- 
« ficate ſhould be confirmed by the chancellor, and 


« on the plaintiffs aſſigning the equity of . redemption, 
« 25 aforeſaid, of the ſaid ſtock to, L. or any perſon 
« he ſhould appoint, and executing and L 

« ſuch general releaſe) the ſum of 6111, to the plain- 


« tiffs, for the benefit of the creditors of the bank- 


« rupt.” The bankrupt's certificate was allowed and 
confirmed, and an aſſignment of the ſtock prepared and 
tendered to the defendant for execution. But the de- 


fendant refuſed to execute it, ſaying, that he ated only 


as attorney for L. who would never * pay the money. 
It was proved on the trial, that C. (who was one of 
the plaintiffs, and was a moſt obſtinate creditor, and 
by much the largeſt) was perſuaded to ſign, by being 


of * redemption ſhould be aſſigned to L. by the plain- 


[*292 ] 


elivering 


[*193.] 


told, that, if he did not, the money would never be 


received, It was therefore objected, that this was an 
agreement to ſecure the payment of money due from 
the bankrupt, in order to induce a creditor to fign his 
certificate, and, therefore, void under 5 Geo. 2. c. 
30. ſec. 11. A verdict was given for the plaintiffs, 
with 611/, damages, but. ſubject to the opinion of the 
court on a motion for a nonſuit. It was contended on 
behalf of the plaintiffs, that this agreement was not 


within the ſenſe 'or intent of the ſtatute.” The object 


of that act, it was ſaid, like that of all other bank- 


rupt laws, was to procure an equal diſtribution of the 


bankrupt's effects among all his creditors ; that this ge- 
neral object ought to be kept in view in conſtruing 
them |; and that the agreement in this caſe, tended 
to ſecure an equal diſtribution, and, therefore, pro- 
moted the policy of the ſtatutes. | Sed per Lord Manſ. 


field, It ſtruck me, in this caſe, at Guildhall, that the 


Agreement was with the aſſignees acting for all the cre- 
Gtors, and the benefit to go to all the creditors. I 
H 


Vor. J thought 


(*194] 


Lewis v. Chaſe,” 
P. Will. 620. 


- 


Norton v. f 
Simes, Hob. 12. 


9. C. More 856. 


_ Ibid, 


all the creditors, any agreement might be made ; they 
might agree to ſuperſede the commiſſion; they might | 


an Mfatisfied ; and the court is of opinion, that this 
the reafon of it. Great corruption and oppreflion might 


conditions for ſigning the certificate. 


the bankrupt, in conſideration of- the creditor's with- 
61 +] 
[ * 195, ] 


made void by the 14 Geo. 3. cap. 76. 


_ under-ſheriff at all, or may make him at his will, and 


ſheriff and yet abridge his power. 


— 


or THE SUBJECTS OF CONTRACTS 
thought * that, between a friend of the bankrupt and 


agree to compound. But upon fuller conſideration [ . 
cafe is within the letter of 5. Geo. 2. c. 30 and within 
ariſe from a combination of all the creditors, to exact 


But Lord Parker refuſed to extend this ſtatute by 
conſtruction to a cafe, which prima facie, feems to be 
within the ſpirit, although it clearly is not within the 
letter of the act. In the inſtance alluded to, a bank- 
rupt endeavour to be difcharged with the conſent of iy 


four- fifths of his ereditors in number and value, and a lia 


creditor preferred his petition to the lord chancellor 
againſt the allowance of the certificate, upon which 


drawing his petition, gave him a bond for his whole ea 
debt. And Lord Parker was of opinion, that this was 
a caſe out of the words of the ſtatute ; for here the ob- 
ject was, to withdraw a petition againſt the allowance 70id 
of the certificate, and * not to induce the creditor to 
fign the certificate, which was the miſchief the ſtatute 
was pointed at: and his lordſhip diſmiſſed a bill to be ron 
relieved from the bond with coſts,  _ | 

Again, all contracts for inſuring lottery tickets are xec 


Secondly, a contract is unlawful, in a proper ſenſe, | by 
if the object of it be, to induce the omiſſion of ſomething, he | 
the doing of which is @ duty in the perfon with whom it i 


As if a ſheriff make an under-ſheriff, provided that jailal 


he ſhall not ſerve executions above twenty pounds, zoithoub | ourſ, 
his "ap warrant; this proviſo or agreement will be ttin 
void; for, though a ſheriff may chuſe not to make an p lau 


fo remove him, yet he cannot leave him an under- 


And in ſuch caſes the law is the ſame, whether the 
contract be contained in a covenant or in a bond; there- ml, 
fore, on its being argued in the laſt-mentioned cafe | 
that the reſtraint of executions above twenty ee 
55 CY 5 85 gre! 
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grew not * on the part of the ſheriff, but on the part of * 196 1 | 
the under-ſheriff by his covenant, which might ſtand -**® 7 4 
good, notwithſtanding the repugnancy of his office; 
it was anſwered, that Reb a covenant was void as againſt 
Inv and juſtice + for ſince, by being made under-ſheriff, 
he was liable by law to execute all proceſs, he could - 
not, any more than the ſheriff. himſelf, covenant not 
to execute proceſs without another's ſpecial warrant : 
or that would be to deny or delay juſtice. 5 
Thirdly, a contract or agreement is unlawful, in 
he proper ſenſe, F it be to encourage unlawful acts or 
miſſus, RES. 0 | 
3 if the proprietors of a newſpaper were to 
ive the editor a bond of indemnity againſt any in- 
li&tment or action, to which he might, thereafter, be 
[ubjeed by reaſon of publiſhing libels, or the like; 
ſuch bond would be void. - | VVV 
So if one enter into an obligation to the ſheriff to pitzh. tit. Oblig. 
ear him harmleſs if he embezzle a writ. If the ſhe- 13. | 
if do ſo, and be damaged by the embezzling, yet he 
all not take advantage of the obligation; for it is 
0d, becauſe * he ſhall not be protected in doing an 1 197.1 
ict contrary to law. | ee 
Apain, if one apply to a gaoler, and make him a Beathman 
promiſe grounded upon this conſideration ; namely, 45 DO 
at, in conſideration that he will ſuffer one charged in Ball. 213: 
xecution for debt to go at large, c. the debt not be- 
ng ſatisfied, he ſhall be paid ſuch a ſum of money. 
This conſideration is againſt law, and, conſequently, 
he promiſe, founded upon it, is void by the common 
aw, and gives no cauſe of action. 8 
And if the ſheriff let one to mainprize who is not M. 3) H. 6. 1 b. 


rr 


a 


at ailable, and take an obligation, it will be void by the Fitz. Oblig. 4. 
aut ourſe of the common law; for, in ' ſuch caſe, the as ww prot 
be tting him go at large is a tort, and a thing contrary 10 Rep. 100. b. 
2 blau, and, then, the obligation is made to aid the Dyer 324. 


eriff in doing a tort, in which caſe it is void. | 

So if a man will take 2 bond, or. other ſecurity, to Dive verſ. 
laved harmleſs of ſuffering one to eſcape; or for en- Maningham, 
ging one out of priſon againſt law; or to ſave one er — 28 


mleſs if he kill ſuch an one, or do ſuch a treſpaſs: 118, 119. 


ale, H 2 Theſe 2 H. 4. fok 9 
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[* 198. ] Theſe * contracts, upon the ſame principle, will be 
void. | 8 5 
M. 2 H. 4. 9. Again, where the plaintiff in replevin had a wither- 
| nam out of the eommon pleas, by force whereof one of 
the ſheriff's bailiffs took four oxen of the defendaat's 
in the name of wzithernam, and afterwards delivered 
them to the defendant again, and the defendant became 
bound to him to keep him without damage concerning 
theſe oxen: the. obligation was held to be void; for 
the writ of withernam was, capias in withernam, c. it 
ea detineas quo uſque, &c. So that the ſheriff ought to 
have kept the cattle, and not to have delivered them to 
the party; and then the delivering them to the party 
was a tort, and the obligation was made to aid him in 
that tort, and, therefore, void. Eg 
Upon the ſame principle, namely, that the contra? 
has a tendency to encourage unlawful acts, a wager be- 
tween two people, that one of them, or that a third 
perſon, ſhall do acriminal aQ, will be void. 


82 2 — — ,. — vu. 


— 
1— 


5 Thus, if I lay you a wager that you do not beat ſuch " 

| * 199. J a perſon, and you lay that you ® will, ſuch a wager 5 

| will be void; becauje it is an incitement to a breach if 10 
the * : | 8 | 0 

a o, if the ſubje matter of a wager were a violation * 
4 of chaſtity, or an immoral action, “ as if one betted - 


that he would ſeduce ſuch a woman,” courts of juſiice 
would entertain no action upon ſuch à wager ; becauſe 
it is an incitement to immorality, N 

But there is a diſtinction where a bond is to ſecure 
the obligee againſt a breach of covenants in an inden- 
ture, ſome of which covenants are void, and fome of 

which are good, where the covenants are void at cor 
mon law, and where by the ſtatute law ; for, in the 
former caſe, the bond will be good for the covenants 
that are lawful, and void as to the other covenants; 

4 bur, in the latter cafe, the whole bond will be void. 
Norten. Thus, in the before-mentioned caſe of Min 
Simes ſupra. againſt Simes, though the covenant from the under- 
r ſheriff, as to not ſerving executions above twenty 
37. Moore $56. pounds without the ſpecial warrant of the ſheriff, vi 
Plowd. 68. void; yet, the covenant that the under-ſheriff {boull 
diſcharge and fave harmleſs the ſheriff, of all er J 

N priſon! 


ö ö 2 
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* priſoners, that ſhould be arreſted by him, or any [* 200. ] 
dalliff or officers appointed by him, was held to be | 

good, and the bond as to that valid; it being lawful - * 

for the ſheriff to take bond of the under-ſheriff, to diſ- 

charge and fave him harmleſs of eſcapes upon arreſts 

made by himſelf : for, ſince the ſheriff transfers his 

authority unto the under-ſheriff, it is reaſonable that 

the former ſhould take ſecurity of the latter, to per- 

form all the duties juſtly and faithfully to himſelf and 

others. But if a ſheriff take a bond for a matter againſt _ | 

the ſpirit of the 23 Hen. 6. c. 10. and alſo for a debt | f 
due, the whole bond is void. The reaſon for which 
diſtinction is, that ſuch is the letter of the/tatute : for a 

ſtatute muſt be ſtrictly purſued ; but the common law - | 5 
diſtinguiſhes according to common reaſon, and, hav- > 
ing made that void, which is againſt law, permits the 

reft to ſtand. ety : e £ 

And here it is neceſſary to obſerve, that, although | 

contracts or agreements, reſpecting things which the | 

law prohibits to be the ſuljects of contracts, create no right, 

and, conſequently, occaſion no obligation on either 

ide, yet the law ſuffers them, in ſome inſtances, ne- 

vertheleſs, after they have been carried into execution, ( * 203, } J 

to prevail contrary to its prohibition ; for, being exe- | 
cuted; they are valid between the parties, although the 8 

law will not give its aid to aſſiſt either party in carrying 

them into execution. For the parties are looked upon 

to treat together as if there were no law about the mat- 


ay ter, and ſo to renounce the benefits which might ac- 
, of cue by the law to either of them. And therefore, 
* though they do ill to engage themſelves, they ought in 


— — — . <> ty 0 II _ — 
Y 4 6 - 


'he conſcience to ſuffer their engagement, being executed, 
to continue in force, and neither of them ought to'break 


ants ky | cal | 
at; it without the aſſent of the other. As for example; if [| 
1 | game with a man contrary to the law, and loſe, I | 
n usht not to have recourſe to law to recover my mo- | 
aer. ney, nor uſe any forcible way to regain it, if there be 4 
mb cheat put upon me by him that has won it, i 


In this view of the matter,” prohibitions, enacted by 
potive law in England, in reſpect of contracts, are of 
wo forts. Firſt, ſuch as are founded upon general 
reaſons of policy, and public expedience. As, where 
the act is in itſelf immoral, or a violation of the ge | g 

101 


eral laws of public policy. Secondly, ſuch proh | 
uons as are intended to protect weak or neceſſitous = I 
eee | oa | men | 


* 
2 ———— 4 „e.! 
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' OF THE SUBJECTS r CONTRACTS 
[* 202. ] men from being over-reached, * defrauded, or op- 
Ws . preſſed. In the former caſes, both parties offending 
are equally guilty; in the latter, only one of them. 
The law, therefore, in the former caſes, allows no 
action for the relief of the party who has performed his 
part of the contract, after he has aſſented with full and 
entire liberty: the law of England, in this caſe, cor- 
Vide Digeſt. lib. reſponding with the maxim of the Roman law, © That 
ys & if an agreement be diſhoneſt, both in reſpect to him 
* & injuſt. that gives, and him who receives, the firſt cannot re- 
cauſam leg. 8. quire any thing again, becauſe in this caſe the poſſeſ- 
2 Burr- Tate. ſor has the advantage.” Therefore, if one pay money 
a. T. Talbot. . TIA ; 
41. fairly loſt at play, and do not ſue for the recdvery of it 
| within the time preſcribed by the ſtatute: of Anne, c. 
!!!) IE ET et rt Id 
So if a man, in caſes of bribery, pay money by way 
of a bribe, he cannot recover it in an action; becauſe, 
both plaintiff and defendant are equally criminal. The 
prohibition in the lottery act, ſtat. 12 Geo. 2. cap. 63. 
= Salls within e ct EEE ein, 
Vide Browning Upon the ſame principle no action lies for a lottery 
v. Morris, Cow- Office-Keeper for money paid by him to a perſon, in 
[* 203. ] conſequence of his having * inſured a ticket; this ſpe- 
per 790. cies of contract being prohibited by the 17 Geo. 3. 
cap. 46: for the money being conſcientiouſly due in 
honour and honeſty, and paid, it cannot be recovered 
back; both parties are in par! delicto. TE | 
Money paid upon a gaming policy is in the ſame 
ee predicament. It cannot be recovered back. | 
Gd Dove, lat Thus, where L. had lent 2600/1, to H. on a common 
edit. 468. bond, and, while he was at China, got a policy of in- 
be ſurance underwritten by B. and others. which was on 
the following terms: “ At and from China to Londmn, 
beginning the adventure upon the goods from the load- 
ing thereof on board the ſaid ſhip at Canton in China, 
&c. upon the ſaid ſhip, &c. from and immediately fol- 
lowing her arrival at Canton in China, valued at 
26,000). being the amount of H. 's common bond, pay- 
able to the parties as ſhall be deſcribed on the back of 
| | this policy, and it bears date the 6th day of December 
, | 1775; and in caſe of loſs, no other proof of intereſt to 
be required than the exhibition of the ſaid bond; 
| warranted free from average, and without benefit 
13 of ſalvage to the inſurer.” At the head of ya in- 
: „5 e . * urance 


. 


— 


OR AGREEMENTS: 


& ſurance was written, * on 4 bond as above expreſſed.” 1 # 25, 
H. returned from China, and arrived ſafe, none 22 [ * } | 
events inſured having happened. Afterwards the in- | ; 
ſured brought an action for the return of the premium, 
on the ground, that the policy being without intereft, the 
contract was void. But it was held by three judges 
againſt one, that the policy was a gaming policy pro- 
hibited by the ſtatute of 19 Geo. 2. c. 37. and both 
parties equally guilty of a breach of the law; that the 
rule, therefore, of melior ef# conditio polſidentis, was ap- 
plicable to the caſe, and the plaintiffs, the riſk being 
run and over, could not recover the premium. TY 
But in the latter caſes, namely, where contracts or Vide Browning 
tranſactions are prohibited by poſitive ſtatutes, for the v. Morris, Cow- 
ſake of protecting one ſet of men from another ſet of?“ 791. I 
men; the one, from their ſituation and condition, be- | = 
ing liable to be oppreſſed or impoſed upon by the other, | 
there the parties are not in pers delicto; and in furthe- 
rance of theſe ſtatutes, the perſon injured, after the = 
tranſaction is finiſhed, may bring his action, and de- A 
feat the contract. For inſtance; by the ſtatutes of Boſanquet v. bi 
uſury, taking more than 5 per cent. being * declared [ * 205. ] 
illegal and the contract void, the borrower, if he pays N. ep cx 
the illegal intereſt, may recover the exceſs of intereſt ** Tabs . 
on an action: for theſe ſtatutes were made, to protect | 
needy and neceſſitous perſons from the oppreflion of 
uſurers and monied men, who are eager to take ad. 
vantage of the diſtreſs of others; whilſt 22 on the — 


= other hand, from the preſſure of their diſtreſs, are 
* ready to come into any terms, and with their eyes open 
mt not only break the law, but complete their own ruin. 

1 Another inſtance of this kind is the beforementioned 


clauſe in the ſtat. 5 Geo. 2. cap. 24. ſect. 17. to pre- 
ex vent bad practices on bankrupts, who have not ob- 
tained their certificates, and who, for the ſake of ob- 


ry taining it, will come into any terms themſelves, and 

15 cauſe their friends to come into any terms, that a hard 
2 creditor may chuſe to impoſe. Now, on this ſtatute, 

t if the bankrupt, or a relation, pay money to a credi- 
17 tor, who, in conſequence ſigns the certificate, and then 
= the bankrupt renews his trade, and receives every ad- 
ny vantage that he can derive from having obtained his 


elt fertifcate: he may, notwithſtanding, bring —— 
| a on” Þ 


l 
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| OF THE SUBJECTS OF CONTRACTS. 
* 206. ] and * recover the money back; and this, though he 
has acted contrary to a la made for his own benefit: 
for, in theſe caſes, the one party is urged by mere ne- 
ceſſity to pay what the other ought not in juſtice to 
demand; therefore the maxim of volenti non fit injuria, 
does not apply to him; and then, he falls within the 
reaſon of the law, that, in order to prevent oppreſſion 
and advantage from being taken of the neceſſity of 
others, has n. ade it penal for him to take. 
But, if ſuch illegal contract remain in an executory 
ſtate, and be not executed; there, if the party who 
has paid money as a conſideration for ſomething illegal 
to be done, wiſhes to reſcind the contract, he may do 
ſo, for, ſo long as nothing is done by either party, 
each of them is free to recant; becauſe it is to be pre- 
ſumed, that they have not acted with mature delibera- 
tion. As if a merchant has promiſed another to furniſh 
him with contraband goods, and they agree for the 
price, either may refuſe to ſtand to this bargain, which 
ought nat to have been made. But then it can only be 
done on the terms of reſtoring the party to his original 
3 5 ſituation. | | | | 
| *207. ] Thus, where a ſum of money had been paid in 
Walker v. _ order to procure a place in the cuſtoms, and the place p 
e Fe had not been procured; the party, who had paid the p 
cited Dougl. | | f N P 53 8 P 7 
laſt edit. 41. money, brought his action to recover it back, and it al 
was held that he ſhould recover; becauſe the contract Ve 
Supra. remained executory. So, if the inſured, in the before- tl 
1 mentioned caſe of Lowry and Bourdieu, had brought an 
his action before the riſk had been over, and the voyage fu 
finiſhed, they might have had a ground for their de- le 
mand; but they waited till the riſk (ſuch as it was, : 
not indeed founded in law, but reſting on the honor of 10 
the inſurer) had been completely run. 
And in ſome caſes the illicit nature of the ſubjet fi 
renders the contract void, and in others it invalidates 81 
only the ſecurity. This diſtinction ſeems to have ori- 


at 


6 
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ginated on the manner of wording the ſtatutes againſt la 
-gaming, as applied to money loſt, and money lent at 
the time and place of play. : | 
Note. The fta- The ſtatute of 16 C240 7. E 3: enacts, as to mo- in 
tute 9 Ann. C. ney, exceeding 100. loſt, and not paid down at the 5 


4. makes tge © 0 
winning above time of loſing it; « that the loſer ſhall not be compe. bs 


20). at one ſit- Ep lable fir 
ting anullity. © ; . 1 ; 1 ret 


S 
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lable to make it*good, but the CONTRACT and CON- 


TRACTS for the ſame and for every part thereof, and all. 


and ſingular judgments, ſtatutes, recognizances, mort- 


{ * 208. ] 


gages, conveyances, aſſuranees, bonds, bills, ſpeci- 


alties, promiſes; covenants, agreements, ' and other 
acts, deeds, and ſecurities whatſoever, ſhall be utterly 
void, c.“ But the words CONTRACT and CON- 


TRACTS for the ſame, ſeem to have been induſtrioully 


avoided in the ſtatute of the gth Anne, e. 14. the words 
of that ſtatute being, © that all notes, bonds, bills, 
judgments, mortgages, or other ſecurities, &c. for 
money won or lent at play, ſhall be utterly void. 
This difference in the wording of theſe ſtatutes, 
and the caſes decided thereupon, was held by the court 
of King's Bench, in the caſe of Robinſon and Bland, 
to warrant that court in determining, that, although, 
by theſe ſtatutes, as well a contract for money loſt at 
gaming, as the ſecurity given for ſuch money was 
void, and, conſequently, no action could be main- 
tained for it; yet, that, as to money fairly lent at play 
the ſecurities only were void, the contract remaining 
valid; the genuine, true, and ſound conſtruction of the 
gth of Anne being © to underſtand it as intended to 
prevent * any ſecurities being taken for money won at 
play, or lent to play with, when the borrower has loſt 


Robi nſon 


v. Bland, 


2 Burr. 1077. 


209.1 


all his ready caſh; but not to make the contract itſelf 


void, where the money is fairly and bona fide lent, 
though at the time and place of play.” And, accord- 
ing'y, it was held, that an action upon the caſe on af- 
ſunpſit on the implied contract, lay to recover money 
lent by the plaintiff at the time and place of play, and 
tor which a bill of exchange was then given, the bill 


itſelf being a void ſecurity. | | 

The annuity Act appears to me, upon a full con- 
ſieration of its ſeveral clauſes, to furniſh ample 
grounds for a ſimilar conſtruction. And, indeed, if 
the province. of courts be to expound not to make the 
law, I cannot ſee any principle upon which this ſtatute 
can be conſtrued otherwiſe. F or every ſection, ex- 
cept that which relates to the purchaſing annuities from 
infants, expreſsly confines itſelf to the ſecurity without 
meddling with the contract. Ex gratia, The frſt clauſe 
requires, that © a memorial of every deed, bond, in- 
firument, or other aſſurance, whereby any annuity or 
rent- charge ſhall from thenceforth be granted for one or 
more life or lives, &c, ſhall, within twenty days of, the 


execution 


- 


17 Geo. 3. 6. 25. 


— 
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| 7 * 410. 7 execution of ſuch deed * bond, inflrument, or other afſur 


rance, be inrolled in the high-court of Chancery; and 
that every ſuch memorial ſhall contain the day of the 


month and the year when the deed, bond inſtrument, ot 


other aſſurance bears date, and the names of all the por. 


ties, e ee whom any of them are truſtees, and of al 
the witneſſes, and ſhall ſet forth the annual ſum or ſums 


to be paid, and the name of the perſon or perſons for 


_ whoſe life or lives the annuity is granted, and the con- 


fideration or confiderations of granting - the fame; 
otherwiſe every ſuch deed, bond, inſtrument, or other 


5s aſſurance, ſhall be null and void to all intents and pur. 


poſes.” And in the third ſection it enacts, (That in 
every deed, inſtrument, or other aſſurance, whereby any 
annuity or rent-charge ſhall thereafter; be granted, or 


_ attempted to be granted, the conſideration really and 


bong fide (which ſhall be in money only) and alſo the 
name or names of the perſon or perſons by whom, and 


on whoſe behalf, the faid conſideration, or any part 


1 Yarn. ] 


thereof, ſhall be advanced, ſhall be fully and truly ſet 
forth in words at length; and in caſe the ſame ſhall not 
be fully and truly ſet forth and deſcribed, every ſuch, 


deed, inſtrument or other aſſurance, ſhall be null and | 


void to all intents and * purpoſes.” The fourth ſection 
provides, „That if any part of the conſideration be 
returned to the perſon advancing the ſame, or in caſe 
conſideration, or any part of it, is paid in notes, if any 
of the notes, with the privity and conſent of the per- 
ſon advancing the ſame, ſhall not be paid when due, or 


| ſhall be cancelled or deſtroyed without being firſt paid; 


or if the conſideration or any part of it, is paid in 


goods; or if any part of the conſideration is retained on 


pretence of anſwering the future payments of the an- 
nuity, or any other pretence; in all and every of the 


. aforeſaid caſes, it ſhall and may be lawful Tor the per- 


ſon, by whom the annuity or rent-charge is made pay- 
able to apply to the court, in which any action 35 


brought for payment of the annuity en judgment entered, 


by motion to ſtay proceedings on the judgment or 


action; and if it {hall appear to the court, that ſuch 
practices as aforeſaid, or any of them, have been ſued, 
it ſhall and may be lawful for the court to order the 


' deed, bond, inſtrument, or other aſſurance to be can- 


celled, and the judgment, if any has been entered, to 


| bewacated.” 


” 8 ing clauſes. of the ſtatute it is 
In ac hs | e foregoing lauſes OI obſervable 


> . am 
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obſervable, that the attention of“ the legiſlature is [* 47. 


* 


clſely confined to the dead, bond, inflrument, or other 
aſſurance, without any alluſion whatever to the con- 
tract itſelf. 9 e eh pref Ee, 
"Bac in the ſixth clauſe of the ſtatute the phraſeology 


is altered, the ſecurities are no longer adverted to, but 


the legiſlature enacts, © that all conTRACTs for the 
purchaſe of any annuity with any perſon being under 
twenty-one years, ſhall be and remain utterly void, any 
attempt to confirm the ſame, after ſuch perſon ſhall 
have attained the age of twenty-one years notwith- 
ſtanding.“ And then it proceeds to make any tran- 
ſactions with infants reſpecting annuities penal. 

Now we have ſeen that the ground on which courts 
of law, in the conſtruction of the ſtatutes againſt gam- 
ing, have held that there is a Clear diſtinction between 
the contract and the ſecurity, is the different manner 


of wording the ſtatutes as applied to money loft and 


money lent at play. Surely that argument applies with 
equal, nay with greater force to the Annuity Act, the 


clauſes in which act are, as we have ſeen, differently 


worded and therefore require a different expoſition. 
The ſtatutes in both caſes; namely, thoſe againſt 
*7aming, and that feſpecting the purchaſe of annui- 


ties; begin with a preamble alluding to the miſchiefs 


* 213. 


that ariſe from the practices meant to be regulated. In 


both caſes the laws are highly remedial and penal. 
They reſpectively provide for different miſchiefs, ariſ- 
ing from ſimilar cauſes, according to the degree in 
which they affect ſociety. The legiſlature foreſaw that 
there was little reaſon to apprehend iny danger from 
third perſons advancing money to thoſe who are at play, 
when any ſecurity taken for it would be void under the 
ſtatute, But nothing lefs than annihilating.the contract 
promiſed to be a reſtraint on the warmth, zeal, and 
paſhon of the parties actually engaged. The legiſla- 
ture, thereof, ſuited the remedy to the urgency of 
each caſe, The ſame train of reaſoning applies to an- 
nuities. The purchaſer, when he reflects that unleſs 
the requiſitions of the ſtatute are compiled with, his 
ſecurities will be void, will not eaſily be induced to diſ- 
penſe with thoſe forms. The ſeller, likewiſe, will 
not find jt worth his while to pay for ſuch a rilk, The 
Caſe will therefore rarely, if ever, occur but from over- 
llt in the ſollicitor. The miſchiefs, therefore, ariſ- 
18 to adult perſons are not much to be apprehended, 

; ; | the 
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OF THE SUBJECTS OF CONTRACTS 


the * remedy that will reſult from cancelling the ſecu- 


rities is adequate to the miſchief. But the caſe is 
otherwiſe as to annuity contracts with infants; All 
dealing on contract with them is mere gambling, It 


muſt therefore be upon terms the moſt extortionate, 
or the riſæ cannot be paid for. Depending upon ho- 


nor only, the paſſions and feelings of the man are en- 


gaged, and in the unguarded moments of youth ſuch 


Contracts would generally be confirmed. To the con- 


| 11 


Shove v. Webb, 
1 Term Rep, 


,F.IU 


tract, therefore, the legiſlature points the remedy, and, 
to place ſuch contracts in as critical a ſtate as poſſible, 
the legiſlature has not only declared them void, but 
alſo put it out of the power even of the' parties them- 
ſelves, at any Tubſequent time, to give them ſtability ; 
ſince, to be equal, they muſt be founded on terms de. 


ſtructive to one of the parties, which is a mode of deal. 


ing univerſally prevented in all well regulated ſocieties, 
If theſe obſervations apply, the diſtinction taken on the 
laws againſt gaming, between vacating the ſecurities 


and annulling the contract, according to the degree of 
miſchief incident to the tranſaction, is equally appli- 


cable to the caſes of annuities ; and the terms in which 
the legiſlature has provided the remedy not only war- 
rants, but, for the ſake of analogy in *'legal proceed- 
ings, requires that it ſhould be taken. And, if fo, it 
appears to me, thar, whatever be the nature of the 
neglect of the circumſtances impoſed by the ſtatute, 
or whatever be the nature of the misfeazance (if it be 


not that of treating with perſons under years of diſcre- 


tion) it will only affect the ſecurity, leaving the con- 
tract valid, and, if capable of proof without the pro- 
duction of the ſecurities, capable alſo of being inforced 
by a ſuitable action. | 

I ſhould here obſerve, that the opinion of the court 
of King's Bench, in the caſe of Shove and Webb, con- 


firms, in expreſs terms, theſe principles, although the 


inference, drawn from them therein, ſeems to me, to 
militate totally againſt the concluſion they neceſſarily 
furniſhed in that caſe. The facts were as follow: A. 
had granted an annuity ſecured by bond and judgment, 
and an aſſignment of half pay as an enſign in the army 
by way of collateral ſecurity for the payment of it. 


Theſe inſtruments had been ſet aſide in the court of 


Common Pleas, - becauſe part of the conſideration, for 


which the annuity had been granted, was money due 


from the grantor to the grantee for goods W 
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* 


ſold by the grantee * to the annuitant, which fa was L 216. J 


nit ſpecified in the memorial as regiſtered (the memorial 
Rating the whole conſideration as paid in money). 
The reſidue of the conſideration was paid in caſh, at 
the time of granting the annuity. Upon the ſecurities 
being ſet aſide, the purchaſer, to recover the conſide- 
ration paid for the annuity, brought an aQion of aſ- 
ſumpſit for goods ſold and delivered; money paid, laid 


out, and expended; money had and received, c.; 
and had a verdict for the whole ſum, as well the value 
of the goods, as the money paid as the conſideration. 

of the annuity ; but ſubject to the opinion of the court 


on the queſtion, whether the legiſlature mearit to make 
it illegal to contract for the ſale of an annuity for any 
other conſideration than that of money. And whether 
if any part of the conſideration was for goods delivered, 


it ſo far tainted the tranſaction, that, if the ſecurity 


were ſet aſide, no right of action could ever ariſe as 


for goods ſold ? and Aſphurſt, Juſtice, delivered the 


opinion of the court, “ That the goods, in this caſe, 
being really and bona fide ſold, the contract was $TRICT= 
LY legal, and not within the miſchiefs intended to be 
remedied by the act; although the sECURITIES were 
properly ſet aſide and vacated, by reaſon“ of the con- 


ſideration not being truly ſtated.” But the concluſion 
drawn from theſe premiſes ſeems to me to be erroneous; 


for the judge proceeds thus: And taking that to be 
the caſe, when the ſecurity was vacated, the original 


contract revived (i. e. the contract for fale of the 


goods), 


Now how the vacating the ſecurities could revive 
the original contract for goods ſold and delivered, &c. 


when the contract, by which the debt due for them 


was made part of the conſideration for the purchaſe of 


the annuity, was declared & to be a contract STRICTLY 


legal, and not within the miſchief intended to be re- 


medied by the at,” to me is inexplicable, unleſs it 
can be ſhewn that the contract and the ſecurities are 
convertible terms; which potition the court itſelf denies 
in this very judgment, by cautiouſly diſtinguiſhing be- 
tween the contract and the ſecurities, holding the for- 
ner ſtrictly legal, the latter clearly void. WED 

Perhaps it may be contended, that, in theſe caſes, 
the rendering the ſecurities void, renders the contract 


lv eventually; upon the ground that the parol contract 
oy SIP . ra is 


218. 


or THE SUBJECTS OF CONTRACTS 
is determined by being o put into writing under ſeal 


And then, that the writings being void for the reaſons 
above-mentioned, the contract will be virtually ſo. 


Though it appears to me, that the queſtion now in 


diſcuſſion may be determined in favour: of the argu- 


ment, that the original annuity contract by parol is 


ſubſiſting, notwithſtanding the propoſition put by way 


of argument were true, on another ground equally 


clear and deciſive, which will hereafter be mentioned; 


yet, as, ſhould the ground alluded to fail, then the 
truth or falſehood of this propofition will become ma- 
terial, I ſhall inveſtigate the principle of it here, and 


ſhew that it will not hold, if applied to a caſe, where 
there is a parol agreement, originally valid in law, and 


ſubſiſting independent of the written ſecurities: for it 


1s perfectly clear, that the mere fact of putting a ver- 


bal contract or agreement into writing under ſeal does 


not determine it, or render it void, but, on the con- 


trary, leaves the party, intereſted therein, at liberty to 
purſue his remedy to enforce performance, either on 
the parol contract or the written inſtrument at his elec- 
tion. This propoſition will be beſt illuſtrated by an 
example. A. inſtituted a plea of debt againſt * B. for 
10/. before the mayor of London, and declared upon 
contract for goods ſold, the value of which amounted 


to that ſum. B. waged his law; to which A. replied, 


that, according to the cuſtom of London, if the plain- 
tiff could ſhew a paper or parchment, written and un- 
der ſeal of the defendant, which proved the contrad, 
the defendant would be ouſted of his law. And he 
ſhewed a writing, under ſeal of the defendant, to that 


effect, and prayed that the defendant ſhould be ouſted 


of his law. And it was contended that the plaintiff 
ſhould be barred, for that he ought to have brought 
his action upon the writing, and not upon the con- 


tract. But Priſet was of a contrary opinion, for he 


faid that the contract was not the worſe becauſe of the | 
writing, and he compared it to the caſe of one bailing 


goods by deed indented, who might afterwards bring 2 


writ of detinue for them without counting upon the in- 


denture, becauſe it was only a writing proving the bail- 


ment. And he ſaid the law was the ſame if a man 
made a contract by deed indented; for, there, he was 
not obliged” to count upon the deed indented, for that 


the contract did not determine upon the deed Ow 
but 


4 
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| that, whereas a diſpute ha 
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but the party might elect how he * would bring his [ * 220. J + 


action (to which poſition all the juſtices agreed). So, 


he faid, in the caſe put, the contract was not determin- 
edby the indenture under feal, which was an evidence 
of the contract, &c. And, therefore, that the action 


would lie notwithſtanding that objection. 
It may, perhaps, be objected, that the laſt - menti- 


oned opinion aroſe upon a queſtion put to the juſtices 


by the recorder of London (as was the cuſtom in thoſe 


days) and is, therefore, not to be eſteemed a judicial 


deciſion of it, but the ſame point has been repeatedly 


brought before the court. As the ſubject which indu- 


ces the citation is important, I ſhall mention one 


other caſe. 


An Abbot and his predeceſſors, had uſed time out pi. 21 H. 5. 5 
of mind to find a chaplain to a church belonging to ano- Pl. 2. Bro. tit. 

. Grant 57. IUbid. 

tit. Preſcrip. 35. 

Et vid. 1 FH. 6. 


ther man. Afterwards, by deed indented, reciting 
ariſen between them re- 


x 
8 


ſpecting this matter, &c. and for that the Abbot had 8. 2 H. 6. 9. 


uſed, Sc. ut ſupra, the Abbot and the convent cove- 


nanted and granted that they would find a prieſt, &c. 


And an action was brought for & a non-feazance, in [* 221. ] 


which the plaintiff, in his count, made title by pre- 
ſeription. Hereupon it was contended by the defen- 
dant's counſel, that the action did not lie, becauſe the 
preſcription was determined by the deed indented. But 
it was held by Frovicke, Chief Juſtice, and Fiber, 
Vavifor, and Buller, Juſtices, that the preſcription 


remained, and the action well lay; for the deed was in 


affirmation of the preſcription, and of the ſame thing, 


and not contrary to it, and the deed recited the pre- 


(cription, ſo that the intent of the deed was to ſupport 
the preſcription, and not to take it way. e 
To apply theſe caſes (which, though of an ancie 
ate, yet, if applicable, muſt be conſidered as un- 
doubted authority, unleſs later deciſions in ſubverſion 
of them, or of the principle contained therein can be 
produced) to the queſtion under our conſideration. If 
the conſtruction of the Annuity Act herein contended 
for, biz. that it applies, in the caſes alluded to, to the 
ſecurities, not to the contract, be the right conſtruc- 


ton (and it appears to me, that _— argument which 
lupported that conſtruction of the 


aming Act, ap- 


* 


plies 


* 


442. 


tract, which ſubſiſts independent of them, and which 
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/ - 
plies & with greater force to the Annuity act) the con- 
ſequence of meln void the ſecurity will be only to 
make the deeds a nullity, and to leave the original con. 


they were intended to enforce in full effect between the 
parties. For inſtance, to apply our arguments to the 
caſe of Shove and Mebb. The ſecurity. there was by: 


bond and judgment, with a charge upon half pay by 


for the performance of it. The deed, making tbe 
charge, is upon the ſame plan; that alſo recites the 


Chief Juſt. in the caſe before cited, Hl. 21 H. 7. fol, 


f 0 1 223. 7 


Contract or agreement into writing, does not deter 


_ grantor in this caſe entered into a bond, and, thereby, 


| Caſe before cited, M. 39 H. 6. But the anſwer is ob- 


* 


way of collateral ſecurity. In ſuch a caſe, the bond 


recites a contract before ſubſiſting, and is conditioned 


contract and the bond, and imports to be intended for 
further ſecuring the performance of it. So that all the 
ſecurities recite, corroborate, and confirm the original 
annuity contract, as a contract ſubſiſting and indepen- 
dent of either of them. Upon this head, Frovicle, 


6. a, puts an inſtance expreſsly in point; for he ſays, 
that it had been adjudged in that reign, where one had 
an annuity by preſcription, and alſo a grant by deed 
that the grantor would pay it, and that, for default of 
payment, the grantee * ſhould diſtrain; the annuity 
ſhould nevertheleſs continue, i. e. that the rentcharge, 
granted by deed, ſhould not determine the perſona 
charge by preſcription, but the one ſhould be conli- 
dered as an additional ſecurity for the other. | 

But perhaps it may be faid, that the caſe of Shiv 
and Webb is diſtinguiſhable from thoſe here cited to 
illuſtrate the principle, © that. the putting a verbal 


mine or render it void,“ upon the ground that the 


determined the original contract by parol: which 1s4 
ground of diſtinction taken by Priſot, arguendo in the 


vious, and applies equally to all the ſecurities taken 
and not regiſtered, The ſtatute enacts, * that the 
deed, bond, inſtrument, or other aſſurance, ſhall be 
null and void to all intents and purpsſes.” And noone 
would be heard, who ſhould contend that a des, 
bond, inſtrument, or aſſurance, þ/o facto null and vl 
to all intents and purpoſes, can be effective to the 0 


way of the purchaſer. Mp this view it ſtrips him of 
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poſe of determining à contract ® independently and 
previouſly ſubſiſting. If this reaſoning be juſt, the 


ws 24] 


conſequence of cancelling the ſecurities in the princi- 


al caſe was, not to revive the original contract for the 


hoſiery, but to revive the original parol contract for the . 


annuity, which remained in ſuſpenſe until the bond 


ſhould become valid by the conſideration being regiſter- 


ed, or be cancelled purſuant to the act. - 
But ſhould it be adjudged that a bond, ſo predica- 
mented, that is an eſſentially null and void bond, deter- 
mined the original annuity contract, the effect of ſuch 
a deciſion could only be, to take ſuch a caſe out of the 
principle of conſtruction here attempted to be ſup- 
ported, leaving all caſes in which there is no bond 
given, to depend upon the principles which have been 
ſtated and ſupported upon unqueſtionable authority. 
Indeed, inſtances may be put, in which the con- 
tract is ſo dependent upon the ſecurity, that the can- 


celling the latter will render the former unattainable. 


This will happen, for inſtance, in all caſes, where the 
annuity is granted to iſſue out of land only, and the 
* orantee is reſtricted from charging the perſon of the 
grantor : for in that cafe (the ſtatute of frauds having 
declared, that contracts reſpecting lands ſhall be in 


- writing) if the writing be cancelled, the contract, 


which cannot be made out except by the ſecurity, will 


become inoperative, | 


Then, if there be a diſtinction between the caſe of 


) 


an annuity chargeable upon the perſon of the grantor, 
and an annuity charged upon his eſtate without refe- 


rence to the perſon, as to the validity of the contract 


independent of the ſecurities; the queſtion will be, 


what ſhall be the ſituation of the parties in the latter 
caſe, in which the proof of the contract falls to the 


ground,” with the ſecurities which uphold it. And in 


order to decide this queſtion, we muſt advert to what 


was the object of the legiſlature in this act of parli- 
ament. The end of this law, in rendering void ſecu- 
rites made under circumſtances prohibited by the ſtatute, 
is not only to avoid what has been done, but to prevent 
the thing prohibited, by throwing difficulties in the 


the 


226.1 


cr THE SUBJECTS OF CONTRACTS 


the benefit of any ſecurity * which he has gotten, if 
the circumſtances of the tranſaction be not conforma. 


ble to the requiſitions of the ſtatute. But it applies 


the remedy to the ſecurities which are to be cancelled, 


leaving the offender to make out his contracb as he can. 
Notwithſtanding the interpoſition of the ſtatute, the 
contract ſtill remains a ſale of an annuity in ſubſtance. 


If the purchaſer fail in making it out, he has to thank 


himſelf for it. It is his own neglect. It does not 
therefore follow, even in this caſe, that becauſe the 
contract is incapable of proof, the purchaſe mone 


ſhall be recoverable upon an aſſumpſit, on the ground 


that the cauſe or conſideration upon which the money 
was paid has failed, for that is not the caſe. The 
conſideration ſubſiſts, although the ſecurity be can- 
celled upon application to a court authorized to vacate 


it. The contract, in the eye of the law, continues, 


15 227. ] 


although there be a defect in the proof of it, by reaſon 

of the ſtatute of frauds interfering and preventing parol 

evidence of it. | | EE 5 5 
If the law, by an implied aſſumpſit, gave the gran- 


tee a remedy for his principal, the ſtatute would be of 


little effect in either caſe. * Men would be very in- 
different whether they complied with the requiſitions 
of the ſtatute, if the only conſequence of neglecting 
them were the ſetting aſide the annuity, the annuitant 
being left debtor for the money advanced. This would 
make the ſtatute ele de ſe; for it is ſeldom that thoſe, 
whoſe neceſſities drive them to contract upon ſuch ex- 
orbitant terms, are in a condition to reſtore the money 


they have received. The embarraſſment meant to be 


thrown upon the grantee, would, if that were required, 


fall upon the grantor. Perhaps it may be ſaid, that 


this would tend to deprive the grantee of both his prin- 
cipal and his annuity, which will be more than an ade- 
quate puniſhment for the neglect of the requiſitions of 
the ſtatute. It may be ſo; but the legiſlature have 


done this, not directly, but conſequentially. If the 


contract can be made out without the ſecurities, tbe 
law does not deny the parties the benefit of it. But 
ſince it is executed in a manner that the law does not 
approve, it will not help the parties, but leaves them 
in the ſtate it finds them in, denying the contractor its 
protection, which he has not deſerved. 3 

| Indeed 
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Indeed, in the caſe of Shove and Mobb, a“ diſtinction f # 228. 1 


is attempted between an annuity, defective by a' ne- Supra. 

glect as to the regiſter of the conſideration, and an- an- 
nuity, defective by reaſon of the conſideration being 

of a nature the ſtatute prohibits; and it is ſaid, that 

the latter caſe is in the teeth of the ſtatute; from 

whence we are to infer, that the former is not ſo. But 

the ſtatute makes no ſuch diſtinction. It declares in 

the 1ſt clauſe, that the memorial ſhall ſet forth the 
conſideration or conſiderations, otherwiſe the deed, 

bond, inſtrument, or aſſurance, ſhall be null and void. 

F And in the 4th clauſe it enacts, “ that if any part of 

the conſideration ſhall be returned to the perſon ad- J 
vancing the ſame, or in caſe the conſideration, or any „ 
part of it is paid in notes, if any of the notes, with the 

privity and cbnſent of the perſon advancing the fame, 

ſhall not be paid when due, or halt be cancelled or de- 
ſtroyed without being firſt paid, or if the conſiderati- 

on, or any part of it, is paid in goods, &c. in all and 

every of the aforeſaid caſes, it ſhall and may be lawful 

for the perſon by whom the annuity or rentcharge is 

made payable, to apply to the court, &c. by motion, 

to ſtay proceedings on the judgment or action; and, 

if it ſhall appear to the court that ſuch practices, or 
any of them, * have been uſed, it ſhall and may be L 229. 
lawful for the court to order the deed, bond, inſtru- 


Id ment, or other aſſurance to be cancelled, and the judg- 
le, ment, if any has been entered, to be vacated.” The 
x ſtatute, in both inſtances, applies to- the ſecurities, 
we and, in effect, inforces the ſame conſequence. It fur- 
be niſhes no ground from whence to infer, that the legiſla- 
5 _ intended to make the one cafe more penal than the 
other. 
in- That'a contract ſhould fail of effect for want of the 
* party, claiming a benefit by it, being capable to ſub- 
9 ſtantiate it by legal evidence, is not unuſual. If a man 
gs lend another money, Without taking a ſecurity for it, 
% or calling in evidence to witneſs, the tranſaction, and 
hs the borrower prove diſhoneſt, the lender has no remedy I 
i einer at law or in equity. If a man take a bond, and * 
102 there be no witneſſes to the execution of it, he will be 
on capable of recovering thereupon for want of proof of 
* 13h a delivery, Yet, in ſuch caſe, he can have no relief 
* wy at law or in equity. This ſtatute then, in re- 


of the negle& or malfeazance of the vendee, puts 
* in the ſame ſituation as he would have been, 
id he taken no ſecurity, but reſted on a parol con- 

| | | * 1 tract. 
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.“ 230. J * tract. If he has any evidence competent to prove 
TATE: the contract, he may recover thereupon. If he is de- 
ficient in reſpect of ſuch evidence; it is his own fault. 
But the-payment of the money being tipon the foot of 
the contract, which contract the law leaves untouched, 
it ſeems a neceſſary conſequence that no new contrad 
can be inferred repugnant to the original contract, 
which an implied aſſumpſit to reſtore the conſideration 
7 8 | Es 
The conftruftion here contended for, agrees with 
the words of the act, is conſonant to that put upon 2 
ſimilar legiſlative interpoſition againſt gaming, and 
will effectually prevent the practices meant to be pro- 
hibited; for as no man will lend money on ſuch a parol 
contract, ſo neither will he place himlelf in a ſituation 
which will expoſe him to the fame conſequences as if 
he had done ſo. But if the conſtruction of the ſta- 
_ .-  tutes be that the contract is void, and, conſequently, 
that the money paid upon it may be recovered on an 
implied aſſumpſit (which, if the caſe of Shove and 
Webb is rightly determined, muſt be the caſe in all the 
Inſtances provided againſt by the ſtatute, that not ha- 
231.1 ing made the ſhade of a diſtinction between them, 
7231.4 except by making the ſecurities abſolutely void for a 
fault in the inrolment, but voidable only in the other 
Inſtances) a man may ſafely adventure any of the things 
prohibited by the act; as the worſt that can happen to 
him 1s, to have the ſecurities ſet aſide, and his money 
returned, which, if he has received any part of his an- 
muuity, will have lain at that intereſt, . 
Ide 21 H. 7. If the ſubject of a contract or agreement be ſelf ei- 
ef _ - dently uſeleſs, as tending to no conſequence when put 
in execution, this will render the contract or agree- 
ment void. And the motive to conſider it ſo will be 
ſtill ſtronger, if.--it be 1 fuch a nature as, if not per- 
F o formed, it brings no loſs prejudice to the party ſti- 
A pulating it, and if fulfilled; will create trouble or damage 7 
to the performer; becauſe, engagements of this kin the 
produce no obligation: for how can a man have ? ed 
right of requiring me to put myſelf to any charges, dt | 
any toil, in doing a thing which ſhall profit him no- ap 
thing? and it is, indeed, againſt reaſon 0 under- 1 
take an action which can produce no good, 
may produce evil. This ſeems to be one a 
85 3 gr 
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law is agreeable to the Roman law; for that law would 


thereupon, 


ie, 
>.< 


* 
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$ ground for the diſtinction between a contract to re- 4232. 


ſtrain a man from trading generally, and a contract to 
reſtrain him from trading in a particular place; for | 
what can it ſignify to a tradeſman in London, what ano= 
ther tradeſman does at Newcaſtle ? In this reſpect our Vide Puff. lib, 
S. e. 2. ſec. 3. 
not inforce ſuch contracts by an action. As if any | 
perſon had agreed not to waſh his hands, or comb his 
head, or change his linen for ſuch a time, or to abſtain 
from eating for ſeveral days, or the like. 

So any contract which, in its object, wantonly af- 
feats the intereſt, or the feelings of a third perſon, and 
thereby diſturbs the peace of ſociety, will be reprobat- 
ed in a court of juſtice ; nor will any action be retained 


Therefore a wagering contract, that a woman has Cowper 935, 
committed adultery ; or that an unmarried woman has 
had a baſtard, would be void; becauſe ſuch wagers are 
not only an injury to a third perſon, but diſturb the 
peace of ſociety, Therefore the law will not permit 
third perſons, merely for the purpoſe of laying a'wager, [* 233.1 
thus wantonly to expoſe “ others to ridicule, and libel © 33. 
them under the form of an action. N = 5 : 
Upon this ground it was held, that no aſſumpſit Da Coſta v. 
would lie, upon a wager between two indifferent per- Jones, Cowpet 
ſons, as to the ſex of Monſieur the Chevalier D' Eon; 759 | 
for although, whenever a queſtion ariſes upon a real 

matter of right, it ſhall be tried, ä the 

intereſt of third perſons, not : parties, may be affected 

by it; yet two indifferent perſons ſhall not, by a wa- 

ger between themſelves, injure a third b trying, in 
an action upon a wager, whether he is a cheat and im- 
poſtor ; nor attempt to ſhew in ſuch an action that he 
is 2 woman, and be allowed to ſubpœna all his intimate 
friends, and confidential attendants to give evidence ta 
expoſe him, Debs” 1 a | 5 * 
And an action upon a contract that wantonly tends to 
the introduction of indecent evidence, will not be retain» 


ed in a court of juſtice. 


As if a wager were laid that a woman had a defect in 
a particular part of her body; or that ſuch a perſon was 
an hermaphrodite, or had a particular diſorder; or as 
to the caſe why a woman did not breed, or the like. 
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Of the general Pature of Contratts or 


Agreements. 


A LL contracts or agreements ere diſtinguiſhed, in 
| the law of England, into ＋ or Executory. 
4 


A contract or agreement is faid to be executed, 
when two or more perſons make over their right to one 
another, and thereby change the property therein, 
either preſently and at once, or at a future time, upon 


ſome event that ſhall give it full effect, without either 


party truſting to the other: as where things are bought, 
paid for, and delivered; or where a man has lands un- 
der ſome engagement, and diſpoſes thereof from the 


time ſuch engagement ceaſes. 


Contracts executed do not, in general, retain the 


name of Agreements, but are denominated by fome 


particular term applicable to their reſpedctive natures. 
As, a Sale, a Grant, a Leaſe, an aſſignment, a Mort. 
gage, or the like. ES 


9 235-1 — * Executory contracts or agreements, according to 


he ordinary, acceptation of the term Agreement, are 
ſuch contracts as reſt on articles, memorandums, parol 
promiſes, or undertakings, and the like, entered into 


- Preparatory to, and introductory of, more ſolemn and 


formal alienations of our property or free-agency. All 
promiſes or agreements to give, grant, ſell, &c. be- 
long to -the former claſs : all promiſes or undertakings 
to do or ſuffer, belong to the latter claſs. 

A contract, therefore, is ſaid to be executory, either 
when one party performs and the other is truſted: as 2 


loan of money, on a promiſe to ſecure jt by a mortgage 
of land; or when neither party performs, but each 


| truſts the other: as a promiſe to take in charge in re- 
ſpe& of a premium to be given ; or a covenant to make 


a leaſe in conſideration of a ſum ſtipulated to be paid 


n 


Contracts or agreements are applicable to all rights, 
real, perſonal, or mixed, which may lawfully become 


the ſubject of traffic. Al 


FTT 


— 
1K 
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All contracts and agreements, whether & executory the 230. ] 
or executed, may be conſidered: firſt, as expreſs, con- 
ſtructive, or implicative. Secondly, as ſimple and 

abſolute, or conditional. And, thirdly, as written or 


unwritten. Es A 7 | | De 

Firſt, expreſs contracts or agreements are where each 4 : — 1 
party ſtipulates in poſitive terms, what is agreed to btee - WM 
done or omitted. | 5 ee ee 
Conſtructive contracts, or agreements, are thoſe .. WM 

where the law, in expounding the inftrument upon -. =, 


which the contract ariſes, raiſes a contract of a diffe- 
rent nature from that which, prima facie, the inſtru- 
ment imports. | ; 


K Thus, though a grant or leaſe of tythes to a pariſhi- 8 _— 
3 oner for a year is not good, qua ſuch, without a deed ; 132. Lev, 24. 
yet the law will give effect to it, though it be in form SirT.Raym-14. _ 
: of a leaſe, under the notion of- its being an agreement Skinner 213. J 
to be diſcharged from tythes: which is an agreement 
. by way of contract by retainer, and not a leaſe. | 
- And the recitals in a deed for transferring property, 
* reſpecting the grantor's eſtate in “ that property, [ 237.] 
. amount, by conſtruction of law, to an agreement that 
the grantor is entitled as is ſtated in ſuch recitals. Tos fk 
10 Thus where A. by his deed poll, reciting that 888 | 
0 © WHEREAS. HE WAS poſſeſſed of certain lands for 1 Leon 122. 
ol years for a certain term, aſſigned the ſame, by good 
a and lawfu] conveyance, to J. S. with divers covenants, 
* articles, and agreements in the ſaid deed contained, 
II which, were or ought to be performed on his part:“ 
* the queſtion was, whether this recital, v/z. < Where- 
a5 as he was, Ec.“ was an article or agreement within 
| the meaning of the condition of a bond which was 
ler given to perform covenants, c. And it was held, 
> that it was an agreement, becauſ ſuch caſe the aſ- 
zoe ſignor agreed, that he was poſſeſtdd of it; tor, every 
ch thing contained in the deed was an agreement, and not 
ok only that which the aſſignor was bound to perform: as 
ike if a man recited by his deed, that he was poſſeſſed of a 
aid certain intereſt in certain land, and aſſigned it over by 
the ſame deed, and thereby covenanted to perform all 
kts, agreements in the deed; if he were not poſſeſſed of ſuch 
nt intereſt, the covenant would be broken. And it was 


clearly agreed, in the principal caſe, that if the party - 


had 


| OF THE NATURE OF CONTRACTS. 
[ 238. ] had not that “ intereſt by a good and lawful conveyance, 
| the obligation was forfeited. gh, 
"LF Bo So a recital in articles made upon a marriage, © that 
White, whereas the. defendant- was to pay to the plaintiff one. 
4 3 1 $2: thouſand pounds for the marriage portion of the wife, 
> Ea. ©. ar.” the plaintiff covenanted to ſettle, &c. was held to be a 
652. I. good ground to ſupport an action of covenant, and the 
chancellor faid, that court would decree the 1000], to 
| ns 3 85 8 
Cro. Eliz. 653, Upon the ſame principle, an exception in a deed 
| indented is held to be an agreement : as if one let land 
to another, excepting a particular cloſe ; here the ex. 
ception is an agreement; for the words of an indenture, 
put in the generality, bind both parties, and are taken 
to be the agreement of each party. 5 
Plowd. 67, But diſtinctions have been taken as to the effect of 
x Leon. 117. ſuch an agreement; for it is ſaid by Montague, - Juſt, 
| in Dier and Manningham's caſe, that if one make 
a leaſe for years of a manor, except a cloſe, &c. ren- 
dering annually a rent, Sc. and the leſſee is bound ta 
perform all grants, covenants, and agreements, con- 
| tenta, capes et recitata in the indenture, and the 
[* 239. ] *leflee diſturb the leſſor in the occupation of the cloſe 
eee ęxcepted, he has forfeited the obligation: for, when 
the grantor excepts the cloſe, the grantee is content 
with it, and that the leſſor ſhall occupy it; and then 
this is an agreement; and the words, “ contenta, ex- 
preſſa, et recitata, do each of them go, as well to the 
| exception as to the reſt, 
"2 Cro. Eliz. 655, But the above caſe, as put by Mentagus, has ſince, 
7 RollRep.102. in the caſe of Lady Ruſſel and: Gukvel, been denied to 
11 Rep. 50 b. be law, ſo far as goes to the application of the obliga - 
tion to the excepted part, as parcel of the premiſſes; 
for, although it is irtoeed that an exception is an agree- 
ment of the leſſee? that the land excepted ſhall not 
paſs by the demiſe; yet, it is ſaid, there, not to be any 
agreement, that he ſhall not occupy. | 
| Lady Ruſlel The caſe of Ruſſel and Gutkoel, aroſe ON an action of debt 
v. Gulwel, for 500. conditioned for the performance of all covenants, 
* Eliz. 657 articles, and agreements in ſuch an indenture betwixt 
Pl. a, © the plaintiff on the one part, and the defendant on the 
Pl. 747. ; Thy an 
bother part) on the part of the defendant to be performed. 
In the indenture was contained a claufe, “that the 
| — plaintiff 


PE 


OX A6KERKETSS< 2 © 8 
plaintiff let to the ® defendant, certain lands, called E. [ ® 240 ] 


Paſtures, excepting a cloſe called E. Cloſe.” The de- 

fendant pleaded, that he had performed all the cove- 

nants, Sc. The plaintiff aſſigned for breach, that 

the defendant entered into the. cloſe excepted, and 

thereof difleiſed her, et % &c. The defendant de- 

murred in law. And, on the part of the plaintiff, it | | 
was contended to be a breach; for that the exception i 5 
was an agreement, that the leſſor ſhould retain it, be- x | 
cauſe an indenture is the deed of every of the parties; 

and that, therefore, the diſturbance of the plaintiff 

from the occupying thereof, was a breach of the wp 

agreement. And of that opinion was Gawdy, Juſt, 

5 But Popham and Fenner were of a contrary opinion. 

They agreed, that an exception was an agreement of 


. the leflee, that the land excepted ſhould not paſs by 
| the demiſe; but they ſaid, that it was not any agreement 
13 that he ſhould not occupy. And, afterwards, this caſe 


was at another time moved again, and Popham ſaid, 
; that he had conferred with the other juſtices, and the 
; greater part of them agreed, that this exception was not 
e fuch an agreement, as was within the intent of the conditi- 
. on of the obligation; and that the abligation was not for- 
n ſeited by this diſturbance. 


1 * And Coke, Chief Juſtice, in the caſe of Stampe v. [ 24. 1 
n Liffird, expreſſed himſelf to be of the ſame opinion, 1 Roll Rep. 14. 
: and denied the caſe as put in Plawden to be law, COD il 
0 But it was admitted, in the caſe of Ruſſel and Gul- Supra. Wil 
wel, that ſometimes an exception in a leaſe amounted my 
, to an agreement that {hould charge the leſſee: but that —̃ = 
0 was, where he agreed, on his part, that the leſſor | "nn 
Ty mould have a thing dehors, which he had nat previouſ- + | | 5 
To. ly. As if the leſſor let lands, excepting a way, or any 0! 
by otner profit @ prender; this it was ſaid would amount a 
ot to an/ agreement by the leſſee, that the leſſor ſhould a 
ny have the way or profit. And if the leſſee were obliged * 
to perform all the covenants and agreements in ſuch an : | 
bt indenture, and he diſturbed the leſſor, he would, in by 
ts, this caſe, forfeit his obligation; for here the leſſee ; TY 
xt | Vould have an intereſt in the thing excepted. 5 | | —4 ny 
he | 80 in debt upon bond where the condition Was, Stevenſon's. ES 2X) 
ed, that, whereas the plaintiff had covenanted with the de- caſe, 1 Leon. ik 
the fendant, that it ſhould be lawful for the defendant to 324 7 
tif cut down wood for fire-boot and hedge-boot, without : 


making any waſte, or cutting any more than ne- 
cellary ; and the plaintiff aſſigned the breach in this 
; | CoSenant 


- 


|. / - | - 
| ; : Lech Fl 
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L * 242. ] * covenant (which was in truth the covenant of the 
. . plaintiff) that the defendant had committed Waſte in 
ſelling wood, &c. and the condition was to perform 
| all covenants and agreements: exception was taken, 
* ; becauſe the condition ought to extend but to covenants 
to be performed on the part of the leſſee: but the ex- 
ception was not allowed; for it was the agreement of 
the leſſee, although it was the covenant of the leſſor. 
Cto. Eliz. 650%. So a reſervation of rent is as an agreement of both 
Dyer 87. parties: on the part of the leſſor for the reſervatjon, and 
21 E. 4. 6.2. of the leſſee to take the land at the rent propoſed. 
Pl. 18. SOM 3 
Thus where a leaſe for years was made by indenture, 
Styles 40,431. yielding and paying ſo much rent to the leſſor: the 
„ words © yielding and paying,“ though not the words 
5 of the leſſee, but the words of the leſſor, enjoining the 
” leflee to pay the rent, were held to make an agreement 
of the leſſee to pay the rent. „ 
Cro: Ja. 399, So theſe words in an indenture of leaſe, © and the 
Pl. 5. Poph. faid leſſee, his executors and aſſigns, ſhall, from time 
136, . to time, repair the ſaid houſe, and ſhall leave it ſo re- 
5 8 pl paifed, &c.”” amount to * a clear agreement between 


J ies; and bind the leſſee, by his 7 
518. C. 1. the parties; and bind the leſſee, by his acceptation of 


the leaſe. | | | = 5 | 
„ It has been determined, upon the ſame principle, 
| that a leaſe, without impeachment of waſte, gives the 
leſſee the trees growing upon the eſtate demiſed. 
Ibid. So, if the leſſor covenant and grant, “ that it ſhall 


be lawful for the leſſee of a term certain, to take and 
carry away, to his own uſe, ſuch corn as ſhall be grow- 
ing upon the land at the end of the term;“ although 

theſe words are not words of gift of the corn, but, 
merely, that it ſhall be lawful for the leſſee to take it 
for his own uſe, yet are they ſufficient to transfer the 

property. : e ; 

And the reaſon on which theſe cafes are fo under- 
. . food, ſeems to be, that where perſons are agreed up- 
on a thing, and words are expreſſed or written to make 
the agreement, although they are not apt and uſual 
words, or whether they proceed or not from the pro- 
per party, yet, if they have ſubſtance in them tending 

to the effect propoſed, and the proper party agrees to 
| them, 


and judgment of A. and B. then the obligation ſhall be 


within a certain time, and then neglect ſo to do, b 


* 
1 
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them, the law will give them effect, by conſtruQi- [ 244,1 


on, according to. the intent and common uſe of ſuch *' 


words; for the law always regards the intention of the 
parties, and will apply the words to that which, in 


common preſumption, may be taken to be their intent : 


and the agreement of the minds of the parties is the 
only thing the law reſpects in contracts; and, there- 
fore, ſuch words as expreſs the intent, of the parties, 
and have ſubſtance in them, are ſufficient. | 1 5 

And, therefore, if a man be bound in an obligation, 21 H. 6. sr. 
which is indorſed, that the obligee wills and grants, 2 peg. 
that if the obligor ſtands by the arbitrament, order, 1 Leon. 246. 


void: it is no ground of objection, that the words are 


the words of the obligee, and not of the obtigor, but 


the condition is good ; for there is the ſubſtance of a 
condition, and the intent of the parties appears. | 

And a covenant by parol, takes effect as an agree- 
ment or contract. | 


Thus, wherever a man covenants by parol, without Fitz. nat. brer. 


ſpecialty, to do any thing for a certain ſum of money, 
or the like; there, if he“ do not according to his co- 
venant: as if he either omit to do, or does in a bad ſur le Cafe, Pl. 
manner the thing covenanted about, an action upon 7.4 59. 20H. 


| . 5 6. 34. | 2 
the caſe lies ; becauſe the covenant is a contract or 1548 f Þ 


15. 18 H. 6. 
agreement between them. 20 b. Vide Ii. 
As if one covenant to cover in my hall or my houſe 4 33- Pl. 60. 


y 2 on the 
| : . g caſe does not 
reaſon whereof the timber is damaged by the rain, an lie on covenant, 


action on the caſe lies againſt the covenantor, So if where nothing 


one covenant to amend certain ditches on my land, _ _— 
and neglect fo to do, by reaſon of which the ewes, Who * 

4 fred withi 37 "fs | 3 H. 6. 36. b. 
ought to feed within the ditch, come upon my land Br. an_{ ic 
and deſtroy my corn, a good action on the caſe lies for this Caſe 3. Con- 
nonfeazance; or if a farrier covenant to ſhoe my horſe, ae 5. 
and he neglect to ſhoe him, or prick him in ſhoeing 14 H. 6. 18. b. 


him; or if one undertake to plow my land in a ſeaſon- 21 H. 6. 5s. bv. 


able time, and he do it in an unſeaſonable time, or ne- 
pou doing it, an action on the caſe lies. And the rea- 
on of all theſe caſes is, that the res ge//# amount to an 
undertaking and a matter en fait, rather than a thing 
ſounding in covenant, 8 Th | 
Implicative contracts are ſuch as do not ariſe from 8 > 
"I | „ me*” 
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OF THE NATURE OF CONTRACTS 


5 r * 246. ] che ſpecial rreement of the parties, * but ariſe b at 
| 5 — , - and operadon of law, out of the circumſtances of the 
| . caſe. As if, on a ſale of goods, the buyer pay mo- 
ney in part of ſatisfaction, and afterwards the whole 
value of the goods be recovered againſt him at law; the 
money ſo paid upon that account, becomes money re- 
ceived for the uſe of him that paid it; and the law 
raiſes an implied aſſumpſit, upon which he may reco- 
ver it in an action. So, if an hoſtler give my horſe 
meat, or a taylor make my cloaths, the one ſhall have 
his action on an implied contract for his meat, and 
the other for his work. And he that receives money 
for my uſe, or to deliver it over to me, is chargeable 
as a receiver, So, if one enter into an infant's or 
another's land, and take the profits, he is chargeable 
as bailiff. And if a liberate be delivered to the clerk 
of the hanaper, who has aſſets in his hands, an action 
of debt lies againſt him. So does it upon every judg- 
We ment. | 
So, wherever a man, by any means, hath the cuſ- 
tody of goods belonging to another ; the law implies a 
contract, by which he is bound to take care of them 
| According to the nature of the bailment. ED 
T *247. ] * In order clearly to underſtand the nature and extent 
| of the contract the law raiſes in ſuch caſes, it is neceſ- 
| ſary to ſtate what are the ſeveral ſorts of bailments. 
| There are fix forts of bailments. SD 5 
I. Raym. 913. Firſt. A bare naked bailment of goods, delivered 
| by one man to another to keep for the uſe of the bailor, 
and this is called “ dem. In this caſe the law 
implies a contract by the bailee, that he will take ſuch 
care of them, as that they may not be damaged by any) 
ps neglect of his own. For, in ſuch caſe, it would 
e contrary to reaſon or juſtice, that where a man is to 
have no reward, but keeps the 8 for the 
uſe of the bailor, that he ſhould be charged without 
ſome default in him; it does not ſeem mes that he 
= ſhould even do all he is capable of, or that a man could 
= do for himſeif in things he was mit concerned for, If 
1 he keep the goods with an ordinary care, he has per- 
formed the truſt repoſed in him. And this is going 
as far as the end and nature of ſuch a contract requires; 
for it is not -/ to be ſuppoſed, that in ſuch caſes a man 
engaged to take care, is to be at expences extraordinary, 
| ys 


lender; becauſe the bailee has a benefit by the uſe of 


co AGREEMENTS, 3 


or to negleci other * affairs of his own, though perhaps [ * 248; 1 


leſs important in themſelves, to attend other men's, as 
perhaps he might do if he acted for himſelf. But if 
the bailee keep the goods bailed to him as he keeps his 
own, it is Mat Hh that he has diſcharged his undertak- 


ing. And, therefore, in ſuch caſe, although he keep 


his own but negligently, yet, if he keep the others in 


the ſame manner, he ſhall not be chargeable. As if The prooli- + 
the bailee be known as an idle, careleſs, drunken fel- 1 
low, and he come home drunk, and leave all his d Sa ee 


| OQFs- 5 ly t 
open; and by reaſon thereof the goods bailed to him ie hw. 


happen to be ſtolen, with his own, yet he ſhall not be concluſion, < |» 


charged, becauſe it was the bailor's own folly to-truſt _ aro ar 
ſuch a fellow. And this doctrine is agreeable to reaſon, eee 


and to the civil law. Ex eo ſolo tenetur fi quid dolo com- care, applied to 


* merit: Culpæ autem nomine, id eſt, deſidiæ ac negli- ſach a depoſit, 


; | x js ſufficicat, 
gentiæ, non tenetur. taque ſecurus eft qui parum dili- 


genter cuſtoditam rem furto amiſeret, quia qui negligenter 


amico rem cuſtodiendam tradit, non ei, ſed ſue facilitati 
id imputare debet. | en 


And if a perſon, receiving goods upon ſuch a bare Hob. 34. 3 Oro. 


naked bailment, were to enter into a written undertak- 214.2Cro.425. 
ing to re-deliver them; it * would not charge the party L“ 249. J 


undertaking further than he would be charged by the 
implication of law.: for it would not go further than a 
covenant, that the covenantee ſhall have, occupy, and 
enjoy certain lands, which does not bind againſt the 


acts of wrong-doers, . EN 
The ſecond kind of Bailment is, where goods or L. Raym. 913. 
chattels, that are uſeful, are lent to a friend gratis to be 


uſed by him. And this is called «© Commodatum; be- 

cauſe the thing is to be reſtored in ſpecie. „ 
In this caſe the law implies, that the borrower cons Ibid. 918. 

tracts to uſe the ſtricteſt care and diligence, to keep 

the goods, ſo as to reſtore them back agaia ſafe to the 


them. And, therefore, if the bailee be guilty of the 
leaſt neglect, he will be anſwerable. As if a man 
lend another a horſe to go weſtward, or for a month; 
if the bailee go northward, or keep the horſe above a 
month, and any accident happen to it in the nor- 
thern journey, or after the month, the bailee will 
be chargeable: becauſe he has made uſe of the 
horſe contrary to the truſt he was lent to him under; 
| | and 
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OF THE NATURE OF CONTRACTS 


[ 250. J ® and it may be, that, if the horſe had been uſed no 
Yds otherwiſe than he was lent, the accident would nat 
Bracton, lib. 3. have befallen him. This is agreeable to Bracton, who 
Oe ſays, Is autem cui res aliqua utenda datur, re obligatur, 
"a guæ commodata eft ; ſed magna differentia eft inter mu- 
= tuum et commodatum; quia is qui rem mutuam accepit,' ad 
| ipſam reſtituendam tenetur, vel ejus pretium, ft forte in- 
cendio, ruina, naufragio, aut latronum vel hiſtiam in- 
curſu, conſumpta fuerit, vel deperdita, ſubtrata, vel 
ablata. Et qui rem utendam accepit, non ſufficit- ad rei 
cuſtadiam, quod talem diligentiam adhibeat, qualem ſuis | 
rebus propriis adhibere ſolet, fi alius eam diligentius potuit 
cuſtodire ; ad vim autem majorem, vel caſus fortuitos non 
tenetur quis, niſi culpa ſua intervenerit. Ut fi rem ſb; 
commodatam domi, ſecum detulerit cum peregre profettus . 
fuerit, et illam inchrſu hſtium vel prædonum, vel nau- 
Fragio, amiſerit non eff dubium quin ad rei reſtitutionem 
Feneatur. f e N 8 
But if the bailee, in the preceding inſtance, had put 
the horſe in his ſtable, and he had been ſtolen from 
thence, the bailee would not have been anſwerable for 
him, unleſs he or his ſervants had left the houſe or 
ſtable doors open, and the thieves had taken that oppor- 
[ * 251. ] * tunity, and had ſtolen the horſe ; for then he would 
A be chargeable : becauſe the neglect gave the thieves the 
opportunity to ſteal it. Bra#on ſays, the bailee muſt 
uſe the utmoſt care, but yet he ſhall not be chargeable | 
where there is ſuch a force as he cannot reſiſt. F 
L. Raym. 913. The third kind of bailment is, when goods are left 
| | with the bailee to be uſed by him for hire; this, in the 
Civil law, is called “ /acatio”” et conductio. And the 
lender is called lecator, and the borrower conductor. 
Ibid, In this caſe, the law implies, that the hirer contracts t 
| to take the utmoſt care, and to return the goods when c 
| | | the time of hiring is expired; But every man, how 
| diligent ſoever he may be, being liable to the accident 


EY w__ «cc 8 


of robbery, though a diligent man is not ſo liable as a © 
? careleſs one; the bailee will not be anſwerable in this t 
caſe, if the goods are ſtolen. 55 0 
The ſourtl. Kind of bailment is, when goods or chat- pi 
tels are delivered to another as a pawn, to be a ſecurity al 
tor money borrowed of him by the bailor ; and a” - er 
| | | calle 


* 
* 
* 
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called in Latin, * © Vadium;” and in Engliſh, a Pawn, [* 252. ] 
or a Pledge. | e , | EE 
And as to this, Brafon, 99 b. points out the nature pq, 91). 
of the implied contract. Creditor, qui pignus accepit, 29 All. 28. 
re obligatur, et ad illam reſtituendam tenetur ; et cum 
hujuſmadi res i pignus data fit utriuſque gratia, ſcilicet 
 debitoris, quo magis ei pecunia crederetur, et credi- 
toris quo magis ei in tuto fit creditum, ſufficit ad ejus 
rei cuſtodiam diligentiam exactam ,adhibere, quam fe 
præſtiterit, et rem caſu . N ſecurus eſſe poſſit nec im- 
pedletur creditum petere. So that, in effect, if a cre- 
ditor take a pawn, he is bound to reſtore it upon the 
payment of the debt : but yet it is ſufficient, if the 
pawnee uſe due diligence, and he will be indemnified in 
ſo doing, and notwithſtanding the loſs, yet he ſhall re- 
ſort to the pawner for his debt. . CE 
The fame law applies in relation to goods found, | 
the property in which continues in the owner, although 25 | 
the poſſeſſion is in the finder.” The law, therefore, f 
implies a contract in the poſſeſſor to uſe an ordinary ] 
diligence to preſerve them for the owner. | z 
* But it is obſervable, in theſe caſes, that, if the L 253.1 
money, for which the goods were pawned, be tendered | 
to the pawnee before they are loſt, then the pawnee 
ſhall be anſwerable for them: becauſe the pawnee, by 
detaining them after the tender of the money, is a 
wrong-doer, and it is a wrongful detainer of the goods, 
and the ſpecial property of the pawnee is determined. 
And a man who keeps goods by wrong, muſt be an- 
ſwerable for them at all events; for the detaining of 
them by him, is the reaſon of the loſs. | e 
The fifth kind of bailment is, when goods or chat- . Raym. 913 
tles are delivered to be carried, or ſomething is to be 
done concerning them by the bailee, for a reward to be 
paid by the perſon who delivers them. | 
Theſe caſes are of two ſorts; either a delivery to 
one who exerciſes a public employment, or a deliver 
to a private perſon. If it be to a perſon of the firſt. 
deſcription, and he is to have a reward, the law im- 
plics that he contracts to anſwer for the goods at 1 
all other events, except acts of God, or of the 1 i/ 
enemies of the king. If he be robbed, he is charge- | 13 
| : able, | 8 


% 
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[ * 254. ] able, be the force chat attack-him ever ſo great. This 
is the caſe of the common carriet, common hoyman, 
" maſter of a ſhip,” &c. | 


If the delivery be to a perſon of the ſecond deſcrip. - 
tion, of which nature are. bailees, factors, and ſuch 
like: ' theſe, though to have a reward for. their manage. 

ment, yet are only to do the beſt they can. If, there. 

fore, the bailee be robbed, he cannot be chargeable; 

| for it would be unreaſonable to ſubject him to the exe- 

- cCution of a truſt, further than the nature of the thing 
puts it in his power to perform it. The law, there- 

fore, in the caſe of a bailee, factor, or. the like, im- 

plies a contract to uſe his abilities to take care of that 

with which he is entruſted, Ys EE. 


id. The ſixth ſort of bailment is, when there is a deli- 

| very of goods or chattels to ſome body, who is to carry 

them, or do ſomething about them gratis, without any 

reward, for ſuch his work or carriage. + And this is 

called, in the language of the Civilians, © mandatun, 

It is an obligation which ariſes ex mandato. It is what 

8 we call in Engith an acting by commiſſion. And if 2 

2 c. 1 man acts by commiſſion for * another gratis, and in 
[ 255] 2 * 0 b g . 

ha executing. his commiſſion behaves | himſelf negligenth, 

| he is anſwerable. 5 LE 

ibid. 916. But, in theſe caſes, there will be a difference in the 

' Keilw, 166. implied contract, on the evidence how the undertak- 

2 H. J. 11. ing appears to have been entered upon; whether gene- 


| 1 . rally or ſpecially: for in the former caſe, the under- 
ca. 98. taker only contracts in law againſt groſs neglect. And, 
1 7 l. 2855 therefore, if one undertake to carry brandies for ano- 


29 Aff. 8. ther, and miſchief be done to it, by ſome perſon meet. 
| ing the cart that it is in by the way, the bailee will not 
be liable: as if a drunken man come by in the ftreet, 


and pierce the'caſk. And the reaſon is, that the baile wi 
is to have nothing for his pains. But in the latter caſe, 
namely, if a man take upon himſelf expreſsly to do ſuch 4 
an act 7 and ſecurely, if the thing come to any da- ing 
mage by his miſcarriage, the law implies a contract that tha 
| be will be anſwerable; the reafon for which is, that hr of 
— Aundertates the taſk, and is entruſted upon thoſe terms. | 
Speck v. The law a!ſo implies a contract where the ſheriff levies 
| Richards, money on a levari facias, &c. and returns paratus halts, 
| F Hob. 206. ' 8 ' and 
| |: Parkiſon v. | : 
2 Colliford, 
= 13. 
| 


OR AGREEMENTS. ; 


and does not * dalton it In court; and an aRion of [* 256. 1 
debt lies againſt him in ſuch caſe; becauſe, although 

there be no expreſs contract, yet there is a contract in 
conſideration of law; for, when the money is levied, the 

action ceaſes againſt the party, and is 15% Jon, tranſ- 

ferred to the ſheriff, 

Upon the ſame principle of an ne aſſent, the 3 Cro. 344. 
law concludes that, if one man take another man's Finch. rs 
wife and cloath her, he intends to give. the apparel unto * n 
her; and her huſband may take her with the apparel, 
and no action lies againſt him. 

It is held, on the ſame reaſon, that if a man deliver 
ſtuff or other wares to another man's wife (knowing 
her to be a feme covert) to make apparel, without Bas 
her huſband's privity or allowance; it is a gift of the | 
ſtuff unto her: and her huſband ſhall not be een in 
any action for it. 

So the law implies an agreement that the grantee of 
one thing, ſha! have every other thing neceſſary to the 
fall enjoyment of what is granted. - | 

hus if a man grant to me all his trees growing i in [ 257. 
is woods; he is taken by implication to grant nd 
leave to come upon the ground, and cut them down, s 
and carry them through his land. 585 

So if land be granted to a man; the nw implies an 
agreement that he ſhall have a way to it, although it 
be not expreſsly mentioned. 

Again, If a. man licenſe another to lay leaden pipes Saund, 322, 
in his land for the purpoſe of conveying water to the 323. 
other's ciſtern 3 the law implies an agreement that the 
grantee may enter, and dig up the land to mend the 
pipes. 

And equity, alſo, in ſome caſes, implies contracts, 
without any expreſs agreement of the parties. 

Thus if A. ſells lands to B. who afterwards becomes Tardiff v. 
a bankrupt, part of the purchaſe money not be- 8 
ing paid; here equity implies a contract or agreement, per 18 
that the land ſhall ſtand charged with To much Er vid. Brown 
of the purchaſe money as was not paid, without any Nep. Chan. 
lpecial contract for that Sr and, to give this 1 


xfen 
Vor. I, conſtructive v. Moore, 


_ Atk, 272. 
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OF THE NATURE OF CONTRACTS 

L“ 258. ] * conſtructive agreement effect, equity conſiders the 
purchaſer to be a truſtee, to the extent of the money, 

| for the vendor. | | 5 
So if, after the time ſtipulated, the leſſee continues 

to enjoy the thing leaſed without any oppoſition from 

the leſſor; both of them are ſuppoſed not only to pro- 

long the contract until they declare off, but for ſuch a 

8 time as the original leaſe was meaſured by, and on the 
Dig. lib. 19. ſame conditions; for, qui impleto tempore conduttimi; 
5" remanſit in condudtione, reconduxiſſe videbitur. And, 
: therefore, if there be leſſor and leſſee for ſeven years, 
and the leſſee hold over after the ſeven years deter- 

mined, he is from thenceforwarg conſidered, in Jay, 

as tenant from year to year; for, during the ſeven 

| years, the term is executory for every year, and, in 

reſpec to the execution of it, it is the ſame as if there 

had been ſeveral contracts, one for one year, and ano- 

ther for another year, and ſo for every year ſeverally. 

And the tenant holding over, is conl vered as doing 

ſo, upon the ſame terms as he engaged upon originally, 

' Secondly, contracts and agreements, we have ob- 

Me ſerved, are either ſimple and abſolute, or conditional. 

L750. 2 A contract or agreement is ſaid to be ſimple and 
I! S.. A abſolute, where one party obliges himſelf poſitively 
5 and without condition to ſuch or ſuch a performance; 

| in which caſe the other party may require it to be car- 
Fitzh. tit. Debt ried into effect: as if I make a leaſe for years to another, 
129.  - and he, in conſideration thereof, promiſe to pay me a 
H. „. 14 tent by the year; this is a good contract, and upon 
eilw. 69, 75. failure in performance will ſupport an action of debt 
- __, for the rent yearly. So if I ſell my lands for twenty 
pounds to be paid on a day certain ;. in this caſe, if 
the money be not paid, I may, after the day, main- - 

tain an action for the money, though the land be not 

aſſured; for the purchaſer may compel me to afſure 

it. Again, if a man take my money, and promiſe to 

build me a houſe by ſuch a day, this is a good con- 

| tract, and I may ſue for breach of it, 
286 FA A conditional agreement is, where the obligat. 
| on thereof is, in ſome reſpect, made to depend upon 
ſome particular and uncertain event; or, at leaſt, 
an event uncertain at the time in the minds of the 
contracting parties, proceeding either from ti? 
act of God, or the act of the parties. As if ! 


agree to purchaſe an eſtate of B. on condition that my 
. jon 
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* ſon returns from India on ſuch a day. This condi- L 260. ] 
tion, until it happens, ſuſpends the obligation; and if | 
it does not happen, diſannuls it. 5 
So if I agree to give one thouſand pounds to A. it 
he marry B. my daughter; here the obligation to pay 
the money is ſuſpended, until the event ſtipulated takes - 
6 3 1 | 
Again; if an agreement be, that if B. deliver me 33 H. 6. fol.43 
twenty pounds worth of cloaths, or aſſure me ſuch a 
piece of land, that I ſhall pay him twenty pounds: 
this is a good agreement gconditionally ; and after the 
performance of the condition (but not before) B. may 
maintain an action for the money. | 
So, if one ſell cattle, upon condition that if the ven- Perk. ſec. 712. 
dor do ſuch a thing, then he ſhall have twenty pounds 
for them, elſe but ten pounds; this is a good contract, 
and the ſame will be more or leſs, as the condition is 
or is not performed. . | | | 
And ſome contracts or agreements are conditional, 1) E. 4. r. 
with a reference; in which caſe they * are imperfect, [ 261.7 
until the reference made: as if A. and B. bargain and | 
agree, that B. ſhall go upon A.'s land and ſee his corn, 
and, if it pleaſe him upon fight, that then he ſhall have 
it, paying to A. forty pounds for every acre : here the 
contract is binding upon A. if B. likes the corn, 
otherwiſe not. SD WNT | 
do if I bargain with you, that I will give you for Dyer gr b. 
your land as much as it is reaſonably worth, and refer 14 H. 8. 17. 
to a third perſon to adjudge what is the value: here | 
the contract is incompleat, until the referee adjudge 0 
the Os but after the value adjudged, both parties are 
ound, a we; 7 2 
Conditions added to contracts, may be divided into 
= bag namely, firſt, Unlawful; and, ſecondly, 
awful. „ 5 
Firſt, as to unlawful conditions. | 3 
The effect of adding an unlawful condition to a con- Oo. Litt. 206.b. 
tract, varies according to the nature of the contract, 
and of the condition. For, if a man be bound, upon 
condition that he do an act malum in ſe; as that he kill 
A. S. the bond is void. But it a man make a 
1 feoffment, 


*% 
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I * 262. ] * feoffment, upon condition that the feoffee ſhall il 
; J. S. the eſtate is abſolute, and the condition void. 
In both inſtances the law aims at the ſame objec, 
namely, the preventing the crime. For, in the for- 
mer caſe, leſt the obligee ſhould have any*temptation 
to do the act, the law frees him from the penalty of 
the bond. And for the ſame reaſon the Jaw, in the 
latter caſe, ſecures to the feoffee the poſſeſſion, of the 
land, without performing the condition. 
id. et Cro.Ja, All conditions that are repugnant to the nature of the 
596. 13 H. J. contract entered into are void, as being againſt lay, 
071 og And, therefore, if a man make a feoffinent in fee, up- 
2 Vern. 233. on condition that the feoffee ſhall not alien, this con- 
: dition is repugnant and void; and the eſtate of the 
feoffee is abſolute : becauſe the power of aliening is 
| incident to the grantee of a fee. | 
Ibid. Upon the ſame principle it is held, that, if a man 
make a feoffment in fee, upon condition that the feoffee 
ſhall not take the profits of the land; this condition 
is againſt law, as being repugnant to the grant: for 
the feoffment of the land includes the profits; and the 
eſtate is abſolute. . : | 
[ * 263.] But a covenant or bond, with a condition that the 
feoffee ſhall not take the profits of the land, or fhall 
| not alien, is good. | | | 
Ibid - - - The reaſon of theſe diſtinctions is, that in caſe of 


the covenant or bond, the feoffee may alien or take the 


profits, if he will forfeit his covenant or bond; conſe- 
* quently there is no total bar to alienation or receiving 
the profits: but otherwiſe it is, as to ſuch a condition, 
added to the feoffment; for if that were good, nb 
dlienation or taking the profits, could take effect. 
\ Secondly, lawful conditions may be divided into 

poſſible and impoſſible. | | . 
Lawſul, poſſible conditions, may be divided into 

three ſorts, according to the effects they produce. 
Firſt; ſuch as accompliſh the contracts that depend 
upon them: as if a man agree with his leſſce for years, 
that, upon payment of 100/. within the term, he wil 
conyey to him the fee. ts 
Secondly; ſuch as diſſolve a bargain: Fo : 
8 | NE: a leaſt 


oO R AGREEMENTS. | 
* 2 leaſe be made, with A condition to be void if the * * 264.1 
leſſee under- let, or, if he become a bankrupt, or the | 


like. | | 

Thirdly; ſuch as neither accompliſh nor diffolve a 
contract or bargain, only making ſome change in it: 
as if one agree, that if 6 per cent. (being the intereſt 
due upon a mortgage) be paid within three months 
after it becomes. due, the intereſt ſhall abate to 5 per 
cent. Of the ſame nature is an agreement, that, in 
caſe an houſe that is let furniſhed, be given up to a fu- | 
ture tenant without certain moveables, which are pro- | 
miſed him, the hirer ſhall have it ſo much the cheaper. 

Again impoſſible conditions are diviſible into ſuch as 
are ſo, at the time of entering into the contract; and 
ſuch as become ſo by matter, ex po? fats. os | 

There are ſeveral diverſities in the caſes of impoſſible Co. Litt. 206. 
conditions, in their effects on contracts: Ex, gratia, if 
a condition, poſſible at the making thereof, but becoming 
impoſſible by the act of God, be annexed to a contract 


or executed, as a feoffment, gift in tail, or the * like; the L* 265.1 
he ſtate of the feoffee, c. ſhall not be avoided thereby 

as if a man make a feoffment, upon condition that te 
1 fcoffor go to the city of Paris about the affairs of the 


feoffee, and preſently after the feoffor die, fo as that 
| it is impoſſible, by the act of God, that the condition 
Ay ſhould be performed, the eſtate of the feoffee is never- 


theleſs become abſolute, But if ſuch condition be 

le. added to an executory contract as if there be a bond, 
wg recognizance, and- the like, with condition that the 
lol, obligor ſhall appear the next term in ſuch a court; if, 
10 beſore the day, the obligor or conuſor die, the recog- 
| mzance or obligation is ſaved. And the reaſon of this 
into diverſity is, becauſe the eſtate in the land is executed 
f and ſettled in the feoffee, and cannot be redeemed back 
into again but by matter ſubſequent; namely, the perfor- 
f mance of the condition. But the bond or recogni- 
pen zance is a thing in action, and executory, whereof 
* no advantage can be taken, until there be à default in 
wi the obligor. And, therefore, in all caſes, where a 
11 condition of a bond, recognizance, Sc. is poſſible 
1 at the time of the making of the condition, and, 


beſore the ſame can be performed, the conditi- . | -1 x 
on becomes impoſſible, by the act of God, or of | Ps 71 


1 7266.] 
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* the law, &c. there the abligation is ſaved, - But if 
the obligation of a bond, &c. be impoſſible at the time 


as if a man be bound in an obligation, &'c, with con- 
dition, that, if the obligor do go from the church of 
St. Peter, in Naſiminſter, to the church of St. Peter, 


in Rome, within three hours, the obligation ſhall be 


void, Here the condition is void and impoſſible, and 
the obligation ſtands good. And the law is the fame 


in caſe of a feoffment in fee, with condition ſubſequent, 


[* 267.7 


Pulleiton v. 
Agnew. 1Salk, 
172. Bro. tit. 
faits 37. 


that the feoffee ſhall go as aforeſaid, the eſtate of the 


ſeoffee is abſolute, and the condition impoſſible and 
void. | | | 
But, in this reſpect, there is a diſtinction between z 
condition of this kind that is precedent, and ſuch a con- 
dition ſubſequent ; for, in the former caſe, no eſtate or 


intereſt will grow upon it; as if a man make a leak 


for life, upon condition that, if the leſſee go to None, 


as aforeſaid, then he ſhall have a fee: here the condi- 
tion precedent is impoſſible and void, and therefore no 


fee ſimple can grow to the leſſee. | | 
And a diſtinQion is alſo taken upon bonds, “ recog - 
nizances, and executory contracts, where the impal- 
ſible condition is part of the bond, recognizance, or 
contract, and where it is indorſed or underwritten ; for, 
in 2 former caſe, the inſtrument thereby becomes 
void. 15 | 
Therefore where, on a ſcire facias againſt bail, fe. 
citing a recognizance taken in the time of King Wil 


iam the Third; wherein the condition was, that the 


defendant ſhould render his body Priſonæ Mar. Ma- 
reſch. Dominæ Reging nunc it was urged, that the 
condition was impoſſible, and in conſequence the re- 
cognizance fingle, Et per Holt, Chief Juſtice, where 
the condition is underwritten or indorſed, there that is 


only void, and the obligation is ſingle; but where the | 


condition is part of the lien itſelf, and incorporated there- 


with, if the condition be impoſlible, the obligation i 
void. | | | 5 5 

Me muſt carefully diſtinguiſh between conditions 
annexed to contracts or agreements, and circumſtances 


| annexed which ſeem to import conditions, but which 


are modal only, neither ſuſpending, diſannulling, nd 
altering the obligation of them, but only relating to 
the manner of performance: as that an — 4 


of making the condition, the obligation, &c. is ſingle; 
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* ſhall be performed at a certain day, or in a certain * 268. ] 

ce. | - 
. if a man have land let out on leaſe, and enter 
into an engagement for ſale thereof, upon condition 
of its being freed at a certain day ; ſuch a clauſe neiiher 
ſuſpends, nor diſannuls the obligation of the ern 
ment, but only amounts to a ſtipulation, by which the 
ſeller puts off the delivery of the thing ſold, till it is at 
liberty, which he engages it ſball be at a certain time. 
So, if two perſons enter into a contract for ſale of an 
eſtate, and the conveyances are agreed to be made, and | 
the purchaſe money paid at ſuch a place and time: the Noy's Maxims, 
obligation of the agreement binds the parties from the 5 
moment it is entered into, and the time and place are 
only circumſtances that affect the performance of the 
engagement. Of this nature alſo are all collateral or 
incidental circumſtances, attending agreements for ſale + 
of land, &c. „5 „ 5 | | 

Such ſtatements do not import conditions, whereby 
the parties are to be conſidered as contracting on the 
ground of a ſtrict compliance; but are mere circum- 
ſtances that admit of compenſation, And in this re- | 
ſpect ® our law proceeds upon the ſame principles as [ 269. 
the Roman law. For if one had land engaged, and 15 
ſold it upon condition of freeing it at ſuch a time; in 
this caſe that law allowed the buyer to have an action 
againſt the ſeller, to force him to free his land at the a 


„ time appointed, or let him into poſſeſſion. Nam ſi id Pig. I. 18. tit. r. | -1 
" aftum eft, ut omni modo intra Kalendas Fulias venditor De contra- | 
he nd, a lib : . 8 p lib . 3 hend. erupt, 
fundum liberaret, ex erupto erit attio, ut liberet; nec fub gc. leg. 41, 


n conditione eruptio facta intelligetur : veluti fi hoc mods init. 
, eruptor interrogaverit, erit mibi fundus eruptus, ita ut 

intra Kalendas Fulias liberes ? vel ita, ut intra Kalendas 

a Titio redimas ? Si vero ſub conditione eruptio Facta ęſt, 


0 non poterit agi, ut conditio impleatur. = a 

wo. Thirdly. Contracts and agreements are either written 

af or unwritten, | | Quere, if be- 
oh This diſtinction between written and unwritten con- fore ſtatute of 
Rac m or agreements, ſeems to have originated with — — 
_ the ſtatute of frauds and perjuries, which was paſſed ments were 
Nh in the 2gth Car. 2. and was made to prevent perſons favored? Treat 


ah from ſwearing verbal agreements upon others, and £4 an, 195 
* thereby charging the parties in equity to perform them, # 
nent „ though N 
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20. J though the agreements had“ never been made. To 
ag Car. 2. c. 3. this intent the ſtatute enacts, “ that no action ſhall be 
brought, whereby to charge any perſon upon any agree- 
ment made upon any conſideration of marriage, or up- 
on any contract or ſale of lands, tenements, or here. 
ditaments, or any intereſt in or concerniug the ſame, 
or upon any agreement that is not to be performed 
within the ſpace of one year from the making thereof, 
unleſs the agreement upon which ſuch action ſhall be 
brought, or ſome memorandum or note thereof ſhall be 
in writing, and ſigned by the party to be charged there- 
with, or ſome other perſon. thereto by him lawfully 
authorized.“ | SY 2 
In obſerving upon the effect and operation of this 
ſtatute, I ſhall firſt conſider what has been the conſtruc. 
tion of the words in the order as they ſtand, and, ſecondly, 
what are the exceptions out of the ſtatute, 9 5 
The firſt words then are, “ no action ſhall be brought 
to charge any perſon.” And thereupon it is obſery- 
able, that, although by theſe words, ſuits in Chancery 
f for the ſpecific execution of contracts or agreements are 
[ 271. J not exprelsly prohibited, yet, courts of equity, * upon 
2 a principle which will be hereafter explained, were, 
for he moſt part, conſequentially, thereby deterred ' 
from: retaining ſuits upon contracts or agreements not 
* made conformable to the ſtatute, unleſs in caſes where 
; ſome circumſtance intervenes, - whereon an equity may 
be raiſed, notwithſtanding the requiſitions of the ſta- 
tute are not complied with. | 
„ | The next words that occur in this clauſe of the ſta- 
tute of frauds, are the words, any agreement, &c.” 
And hereupon it has been held, that, although the 
 - words of the ſtatute be general, namely, © upon any 
agreement made upon any conſideration of marriage, 
or upon any contract or ſale of lands, c.“ which 
phraſe is ſufficient, in point of extent of operation, to 
© 4 comprehend all agreements, and all contracts; yet as, 
.* in the true conſtruction of this, as of every other ſta- 
mmeeeute, the end and intent of the makers of it is to be 
conſidered, and that was to prevent frauds and peiju- 
ries, all contracts and agreements which, though not 
in writing, are in their own nature free from all danger 
* of introducing fraud or perjury, are out of the purview 
F 1 of this ſtatute, 


* 
© fn oo» _-u_c tes 


ſuant to the ſtatute of frauds, one 
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judicial ſale. of an eſtate under a decree, is clearly out 


Upon this ground it has been: determined, that a 1 272.1 


of the miſchiefs intended to be prevented by the ſtatute: 

therefore, where A. being likely to die, made a con- Att. Gen. v. 
" Y s . * , ' ; 0 1 Day, 1 Vez. 

veyance of a real eſtate in favour of a charity, and then 2. 


made a will, by which he gave 3000. (the exact value 
of that land) and alſo 250%. to the ſame charity, and 


218. 


* 


gave the eſtate to D. (wife of B). and C—A bill in 


Chancery was brought for an account, and for a ſettle- 
ment of the eſtate under the will; and a decree was 
had thereupon, and a maſter was thereby directed to 
receive a ſcheme for carrying the conveyance into exe- 
cution, the foundation of part of which was, to con- 
ſider in what way the money ſhould be laid out, and a 


perpetual fund created for maintenance of the charity. 


The maſter reported a ſcheme for laying out the 30000. 
in the purchaſe of lands, and the 250/. in other lands 
convenient for building a charity ſchool- Then the 
caſe · was ſet down for the charity to be heard on the 
matter reſerved, and the court made a decretal order, 
confirming the maſter's report, and ordering that the 
ſcheme ſhould be approved of, and the other matters 
therein carried into * execution: none of theſe direc- 
tions were oppoſed, but they were all acquieſced under 


by B. and D. who ſurvived: him; After her (D.'s) 
death, an information was brought in behalf of the 


charity, together with the adminiſtratrix of D. to have 
this purchaſe carried into execution by the aid of the 
court, againſt the deviſee of the heir at law of D. and 
the infant ſon of C. the co-deviſee with D. And, it 
being objected that there was no agreement ſig ned pur- 

Fuetion was; whe- 
ther the tranſactions that paſſed in life of D. and C. 


[*273-] 


amounted to a binding agreement on thoſe parties for 


the ſale of the land? and Lord Hardwicke was of opi- 
nion, that here was ſuch an agreement as the court 
ought to execute, notwithſtanding the ſtatute of trauds 


this being a judicial fale of the eſtate, which took it en- 


ticely. out of that ſtatute. | 1 4 | 

The principle upon which the .preceding caſe reſts, 
is this; the order of the court was not interlocutory, 
but made part of the decree, as it always does on 
the matter reſerved, though made at another day ; 


and it includes, as well the carrying the purchaſe in- 


to execution, as the eſtabliſhment of the charity, 
| amounting 


/ 


> 
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Per Lord | 
Hardw. 1 Vez, 
221. 
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* amounting to adecree for the conveyance of the eſtate 
on one fide, ' and payment of the money on the other; 
and the purchaſer may be proſecuted for a contempt, in 


not obeying the order. 


Upon the ſame principle it is held, that purchaſers 
before the maſter are out of the ſtatute; and, there. 
fore, the court of Chancery will, in ſuch cafes, carry 
into execution, againſt the repreſentative, a purchaſe 


by a bidder before the maſter without the bidder's ſub- 


| Ibid, 


ſcribing, after confirmation of the maſter's report that 
he was the beſt purchaſer: the judgment of the court 
taking ſuch caſes out of the ſtatute. oe bop 

So, if the authority of an agent, who ſubſcribes for 


| 2 bidder before a maſter, cannot be proved, yet, if 


Cox v. Peele, 


Brown's Rep, 


1275.) 
* 1585 
fol, 334. 


the maſter's report can be confirmed, the court will 
carry it into execution, unleſs there be ſome fraud; for 
it is all exeluſive of any defence that may till be ſet up 
on the other fide. | 

And Lord Thurlaw was of opinion, where the at- 
tornies, concerned in a ſuit by a firſt mortgagee for a 
forecloſure, agreed, with * reſpect to the final decree, 
that the eſtate ſhould be fold, the firſt mortgagee paid 
her principal and intereſt, and the remainder paid to 
the ſecond mortgagee, but that the former ſhould, in 


the mean time, take a decree ; that, if the firſt mort- 


gee made an improper uſe of the decree, this agree- 
ment, though by parol, might be read, on an applica- 


tion to open the forecloſure, as an agreement relative 
to a decree, the attornies being competent to make 


agreements relative to the order of the court, And up- 
on that ground his lordſhip, on an appeal from the 
Rolls, admitted the evidence of it de bene eſſe, although 


it had been rejected by his honor, on the ground that 


1 P. Will. 714. 


— 


the agreement was not in writing, and, therefore, void 

under the ſtatute of frauds. r 
And an agreement with the court of aldermen, (who 

are guardians of city orphans, and without whoſe leave 


no man can marry ſuch orphan but under pain of im- 


priſonment) though by parol only, and without writ- 
ing, was held good: this being an inſtitution that 
exiſted previous to the ſtatute. | | 
The next words that we meet with, in the tlauſe 

: | ee now 


or AGREEMENTS. 110 


now under diſcuſſion, furniſh a * deſcription of the ſub- { * 276 55 
ject of an agreement, viz. made upon any conſide- 
ration of marriage, or, „ upon any contract or ſale of | 
lands, tenements, or Denne e 8 

And, upon this part of the clauſe it is neceſſary 9 
oblerve, 3 | = 
Firſt, That-whether the contract or agreement ori- ä 
inate with reference to a marriage, or à ſale, or. the 
file, the conſtruction of the ſtatute, as applied e 
will be the ſame. 

Secondly, That the ſtatute goes equally againſt an per Lord 
agreement for making a mortgage of a real eſtate with- Hardw. 3 Atk. 
out being in writing, as againſt an agreement for a pur- # | 
chaſe if not in writing; for as the latter can wy no wy 
ſo neither can the former: be a ſecurity, | 

Then come the following words, “ or upon any 
agreement that is not to be performed within the ſpace 
of one year from the making thereof,” And hereupon Hollis y. Ed- 
it has been held, that this part of the clauſe in queſti- 23 A Vert. 
on, does not extend to any . reſpecting lands 
or tenements. 

* The legiſlature then” proceed to the enacting the [* 277 1 
proviſion, made by the ſtatute, for ſecuring perſons 
from the miſchiefs meant to be prevented, viz. «© Un- 
leſs the agreement upon which ſuch action ſhall bo 
brought, or ſome note or memorandum thereof, ſhall 
be in writing, and ſigned by the party to be charged 
therewith, or ſome other perſon by him thereto: laws 
fully authorized.“ = 

Theſe words of the clauſe have afforded three pint 
for legal diſcuſſion, namely, 

Firſt, As to what was meant by the legiſlature, when 
it required * ſome note or memorandum (of every 
agreement) in writing.“ | 

ning.” As to what circumſtance. will amount to 
a ſigning, 

hirdly, As to what perſons muft /ign. _ 

And, as to the firſt — it — held, „t as 
well marriage agreements as others, where, on a treaty 
for a marriage or any other treaty, the parties come to 
Pl agreement, but the ſame is never e! into writ- 


; 15 | ing 


8 ; 
S” 
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[* 278.7 ing, nor * any propoſal made for that purpoſe, ſo that 


the parties rely wholly on their parol agreement; neither 
party can compel the other to a ſpecific performance, 
for the ſtatute is directly in their way. | 
Counteſs Mon- And, therefore, where a bill ſet forth that the de- 
tacute v. Sir fendant, before his intermarriage with the plaintiff, 


George Max- did promiſe that ſhe ſhould enjoy her own eſtate to he 
well, 1 P. Will. P th JOY her 


618. Pre, Chan. 


ſuch a writing; and that, when they were to be mar- 
ried, the writing not being perfected, the defendant de- 

* fired this might not delay the match, in regard that his 
friends being there, it might ſname him, but engaged 


that, upon his honor, the lady ſhould have the ſame ad- 


|, vantage of the agreement as if it were in writing drawn 
in-form by- counſel, and executed; and that thereupon 
the marriage took effect: it was held, on a bill for 
ſpecific execution, that, where there was no fraud, 
the plaintiff relying ſolely upon the Honor, word, or 
promiſe of the defendant, the ſtatute making theſe pro- 


miſes void, equity would not interfere ; and that the 


{ * 279. ] circumſtance of the inſtruction having been given * to 


counſel for preparing the writings was not material, 


ſince, after they had been drawn and ingroſſed, the 
parties might have refuſed to execute them, _ 

But it ſeems to have been formerly doubted, whe- 

ther, if it were charged that the agreement was ſtipu- 


lated to be put in writing, this circumſtance would 


not be a ſufficient ground for excluding the ſtatute 

Scale v. Morris, from attaching upon the agreement. For, in the caſe 
1 Ca. Ch. 135. of Seale and Morris, which aroſe on an agreement that 
| the defendant ſhould affign a term of years in his houſe 
and plate, and certain veſſels of beer for two hundred 
guineas, one guinea to be paid in hand as earneſt of 

the bargain, and nineteen guineas more three days 
afterwards ; and wherein part of the bargain was, that 

it ſhould be executed by writings by a certain time; 

the defendant pleaded the ſtatute, and that it was a 
parol agreement, and that none of the goods had been 
delivered; that therefore there ought to be no relief in 

law or equity; but he confeſſed the receipt of twenty 
guineas, and offered to repay them: the Lord Keeper 

ſaid, it was clear the defendant ought to repay the mo- 


ney, for it was charged that the agreement was to = 
OP : | een 


ſeparate uſe; that he had agreed to execute a writing 
526. to that purpoſe, and had inſtructed counſel to draw 


d 
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been * put in writing: and his lordſhip over- ruled the .* 280. J 
: So, in the caſe of Hollis and Whiteing, which was a Hollis v. 
bill to have the execution of a parol agreement for cd xr, 
leaſe of a houſe, ſetting forth that, in confidence of ; 87 88 
this agreement, the plaintiff had laid out and expended 
very conſiderable ſums of money; the ſtatute was 
pleaded, and the plea allowed. But the lord Keeper 
ſaid he was of opinion, if the plaintiff had laid it in his 
dill that it was part of the agreement that the agree- 
ment ſhould be put into writing, it would have altered 
the caſe, and poſſibly have required an anſ wer. 
But, in the caſes of Hollis and Edwards, and Dean Hollis v. Eu. 
and Hard, wherein bills were exhibited to have an exe- B v. k 
. . zard, 1 Vern, | 
cution of parol agreements touching leaſes of houfes, 159. 8. C. 1£a. iq 
which ſet forth that, in confidence of theſe agreements, Ca. Abr. 19. 
the plaintiffs had expended great ſums of money in and“, 2. 
about the premiſſes; and where the agreements were 
reſpectively laid to be, that it was ſtipulated the agree- 
ment ſhould be reduced into writing, the ſtatute was plead- 
ed. And the Lord Keeper ſaid, that the difficulty  _ 
which aroſe upon this act of parliament was, that the [ * 281. 1 
act made void the eſtate, but did not ſay the agre- 
ment itſelf ſnould be void; and, therefore, though the 
eſtate itſelf were void, yet poſſibly the agreement might 
ſubſiſt, ſo that a man might recover damages at law for 
the non-· performance of it; and if fo, he would not 
doubt to decree it in equity. And his lordſhip directed 
that the plaintiffs ſhould =. at law upon the agree 
ments, and that the defendants ſhould admit the agree- 
ments, ſo as to bring this point in judgment at law, 
and then, he ſaid, he would conſider what was further 
to be done in the caſe. 3 | ha. 
There being no further proceedings on this caſe, it 
is reaſonable to ſuppoſe that it was held, the action 
could not be maintained at la. 14 
And the determination in the caſe of Batwdes Baudes „ am. * WK 
and Amburſt, ſeems in a great degree to warrant hurſt, . 1 
this concluſion: for, in that caſe, the agreement Chan. 402. 
was actually put into writing by way of memoran- 
dum, and the completion thereof prevented by the 
death of one of the parties. The circumſtances of this 
cale were as follow: a marriage treaty was depending, 
| 5 a e 
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(®*282.] * and the intended huſband, and- the young lady's fa. 


ther, went to a counſellor's chambers to have a ſettle- 
ment, in conſideration of the portion the father pro- 
poſed to give, drawn; at this meeting, minutes of the 


agreement were taken down in writing by the counſel, 
and given by him to his clerk, to be drawn up in form, 
The next day the father died, and the day following 


the marriage was ſolemnized. And this agreement, 


notwithſtanding the preparations, was held, by Lord 


Cooper, to be within the ſtatute of frauds and perju- 


ries, it being no agreement, but only preparatory head; 


VidezAtk.504. which were afterwards to be drawn into form. It might, 


This caſe, 1e. therefore, have received ſeveral alterations or additions 
ferred to and | * 
approved by © g os 
Lord Hard- information of the party's circumſtances. 


wicke, ſo far as And, in a ſubſequent cafe, the deciſion was ſtill 


4 TY ſtronger as to this point. In the inſtance alluded to, 
the plaintiff agreed with the defendant to ſell him a 
Hawkins v. houſe for 640/. and, by conſent of both parties, an at- 
Holmes, Will. torney was employed to make a draft of the conveyan- 
770. et vide : oy 5 
Lowther v. ces; which the attorney accordingly prepared and ſent 
1 28 3: to the defendant, who made ſeveral & alterations therein 
_ Carrill, iVern. in his own hand-writing, and delivered it back to the 
e. {gg attorney to be engroſſed. Then a time was appointed 
3 par. for the parties to meet at a tavern to execute the writ- 
Ca. 48. ings, and for the defendant to pay the money. The 
plaintiff and his attorney went to the tavern, and the 
plaintiff there executed the writings. Then the plain- 
tiff, having got the conveyance regiſtered, the eſtate 
being in HMHiddleſex, brought his bill againſt the de- 
fendant to compel him to pay his purchaſe money. The 
defendant pleaded the ſtatute of frauds. And although 
the agreement was actually put into writing in the draft 
of the conveyance, which had been altered. by the de- 
fendant with his own hand, yet it was held that the de- 
fendant was not bound, he not having ſigned the 
agreement. e . Ma | 
| Secondly, As to what ſhall be a ſigning within this 
clauſe of the ſtatute. Ck; | 
Vide Pk. And hereupon it has been faid that, if the name of 
houſe v. Croſiy. the patty againſt whom the ſuit is preferred, be in any 
. Abr. way found upon the inſtrument, this will be a ſuf- 
ene Helant ſigning within the ſtatute, if the intent of the 
parties was that the perſon ſhould be bound, and an 
; | acceptance 


or been entirely broke off upon ſome further enquiry or 
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* acceptance is ſhewn on the other ſide, And, there- 4 5 284. ] | 
fore, where a mother was not a party to a deed of ar- —— 1 Vea. 
ticles made on her daughter's marriage, but was proved 6. Wilſon 

to have known and agreed to them, and to have been 118. 

privity to the actual marriage which took place upon | 

them, and ſigned them as a ſubſcribing witneſs : this 

was held, by the Maſter of the Rolls, and afterwards 

by Lord Hardwicke, to be a ſufficient ſigning, within 

the ſpirit, and alſo within the words of the ſtatute. And 

the mother was. decreed to perform her part of the 

agreement. 5 8 | 8 . | 

But, in the before- mentioned caſe of. Hawkins and Supra, 

Holmes, in which the defendant pleaded the ſtatute of | 

frauds and perjuries, and faid, “ that neither he, nor 

any by him lawfully authorized, figned any writing, 

agreement, memorandum, or note, in relation to this 

purchaſe, or whereby the defendant in any wiſe agreed 

thereto.” It was objected, that the defendant's alter- 

ing the draft with his own hand, was a ſigning, it not 

being material to what part of the draft his hand was 

ſet. But the chancellor ſaid that, unleſs in ſome par- 

ticular caſes, the parties ſigning, the agreement, was 

abſolutely neceſſary for the * compleating of it; and [ * 285, J 

to put a different conſtruction on the act, would be to 3 

„„ 4 5 3 
This point was ſubmitted to the opinion of the court stokesv. Moore 

of Exchequer, in the caſe of Stokes againſt Moore et Lxor, et Ux. vide 

and was there decided upon ſome what narrower ground Soy 125 

than that taken by Lord Hardwicke, in the before- edit. 

mentioned caſe of Buckhouſe and Crofly. The former 
caſe aroſe on a bill for the ſpecific performance of an 

agreement for the renewal of the leaſe of a houſe by M. 

and his wife to S. There had been ſome difficulty 

about the terms of renewal, but at length they came to 

an agreement; and M. being called upon by S. to 

name a perſon to prepare the leaſe, named a Mr. T. 

for that purpoſe, and wrote certain inſtructions from 

whence the leaſe was to be prepared in theſe words, 

namely, © the leaſe renewed, S. to pay the king's tax, 

alſo to pay M. 240. a year, half-yearly; S. to keep the 

houſe in good tenantable repair, Sc.“ To this bill 

the defendants pleaded the ſtatute of frauds ; and that 

plea having been ordered to ſtand for an anſwer, with 

liberty to except, and the defendants having then by 

| the 
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their anſwer admitted the * written inſtructions; one 
queſtion made on the hearing of the cauſe was, whether 


there was a ſufficient ſignature by M. to take this agree. 


ment out of the ſtatute of frauds. And it was held by 
the court unanimouſly that there was not; for, that 
the ſignature required by the ſtatute was to have the 
effect of giving authenticity to the whole inſtrument; 
and where the name was inſerted in ſuch-a manner as 
to have that effect, it did not much ſignify in what · part 


of the inſtrument it was to be found: as in the formal 


introduction to a will. But it could not be imagined 


that the name inſerted in the body of an inſtrument, 


and applicable to particular purpoſes, could amount to 


ſuch an authentication as the ſtatute required. 


Vide Halfpeh- 
ny v. Ballet, 
2 Vern. 373. 
S. C. 1 Eq. Ca. 
Abr. 20. Pl. 6. 
et infra. 


T hirdly, as to what perſons muſt ſign an agreement. 
And it ſeems ſufficient, that the party againſt whom 


the bill is brought, or ſuit preferred, has figned the 
agreement; if it can be proved that the party ſigning - 


had evidence in his power to ſhew an acquieſcence in 
the agreement by the other party, who does not ſign, 


[ * 287. J * either by ſome writing under his hand or ſome a& 
| Lune from which the law will infer the agreement. 


Hatton v. Gray, 
1 Eq. Ca. Abr. 


23.16 5, e. 
. 2 Chan, Ca. 


Thus where A. fold houfes to B. for two thouſand 
pounds ; and A. drew up a note of the agreement in 
writing, which B. ſigned, but A. did not ſign; it was 


objected, on a bill by A. againſt B. to compel him to a 


ſpecific execution of this agreement, that this was 
within the ſtatute ; for, the note bound not him that 
did not ſign it, and they muſt be both, or neither, 


bound in equity. But it was decreed, that B. was 


bound thereby; for, A.'s drawing up the agreement in 


his own hand, and procuring B. to ſign it on his part, 
made the ſigning of B. not only a ſigning for himſelf, 


but alſo a ſigning as authorized by A. to cloſe the agree- 
ment: and, therefore, as, if B. had come into a court 


| of equity againſt A. the court would have decreed the 


ment, and be binding on the perſon ſigning it, if ano- 


agreement againſt him, fo would it likewiſe decree it 


againſt B. on a bill filed by A. 
And a letter will, in equity, amount to an agree- 


ther 


22 n n= | ng 2218 —— 
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ther perſon, by afiing upon it, * ſhew his acceptance of [ * 288. ] 


the propoſitions therein contained. 


Thus where, on a treaty. of marriage between A. Moor v. Hart, 


and B.—B. 's father promiſed to give her 40000. but, or e 

when he perceived A. and B. to be mutually engaged, 1 Vern. 201. 

began to recede from his promiſe ;| whereupon A. got Et Warkford | 

a letter wrote to the father by a friend of his, deſiring 7 Vern 324 

him to be plain and aſcertain what portion he would s. C. Freem. 

give A, with his daughter, and he agreed to give 15004, 291. 

down and Fool. more at his death, if he ſhould have 

iſue; and the marriage was had. It was held, that 

this letter was a good agreement binding upon the fa- 

ther, and that A. upon his marriage, became well en- 

titled to the 1500/, agreed by the father, under his own 

hand, to be paid as a portion to his daughter, | | 

So, where a father wrote a letter ſignifying his aſſent Bird v. Bloſſe, 

to the marriage of his daughter with J. S. and menti- 2 Vent. 361. 

oning that he would give her 15001. And he after- | 

wards, by another letter, upon à further treaty con- 

cerning the marriage, went back from the propoſals of 

his letter; and then, at ſome diſtance of time declared, 

that he would agree to what was propoſed in the 

letter. This letter was held a ſufficient promiſe in 

writing within the ſtatute of frauds ; the laſt declara- 

tion having ſet the terms in the letter up again, and J. 

S. having ſhewn, by his marriage of the daughter, his 

acceptance of the terms. „ 
Again, where A. poſſeſſed of tythes by a demiſe for Coleman 


twenty- one years, covenan in conſideration of 7 | 
350/. to convey them to B. his executors and aſſigns; 525. Pl, 17. 
and then C. treated with B. for them, and B. ſent his S. O. 2 Eq. Ca. 
ſon and two other perſons with a letter to C. wherein n 45.9% 
B. aid, © that if he parted with the tythes, it ſhould _- 

be on the conditions therein particularly mentioned.“ 


* 


C. accepted of the terms, and the next day ſent his at- 


torney to acquaint B. therewith, and B. delivered to 
the attorney a copy of A. s agreement, and appointed a 
day for executing the ſame 9 the mean time, 
B. went to A. and ſettled a Conveyance from A. It 
was decreed, that B. ſhould perform this agreement 
m_ — for — letter took the caſe out of the ſtatute 
ot frauds, as being an agreement ſigned by the to 
be charged 3 . and — mc no —_ the 
lord keeper ſaid, for its being ſigned by both parties. 
Vor. I. . „ 


* 


* 
1 
— 114 
\ [ — 2 We | wa 10 
124 a 1 
7 — ey b wk 
"0 | 


Et vide Clerk 
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OF THE NATURE OF CONTRACTS 
{ * 290. ] gut a letter from a father to his daughter, by hi 


Ayliſſe v. Tia- ne | 8 k: FO + 
ey, 2 P. Will. ne gave her 3000l. portion, but which was not ſhewn 


to the man who afterwards married the daughter, was 
not conſidered as entitling the fon-in-law to a decret 
for the 3ooo!. although he had married the daughter, 
The reaſon for which ſeems to have been, that the ſon- 
in-law could not be conſidered as having, by the mar- 
riage, accepted an agteement of which he had no 


O 


- knowledge. 


— 


Seagood v. Such a letter cannot be ſet up as an agreement, un- 


Mcale, et al. Jeſs it contain the preciſe terms of the contract at large; 
Pre. Chan, 560. | P f T at large; 


SC. 2 Ea. Ca. and, therefore, on a bill for a ſpecific execution of an 
Abr. 49. 20. agreement for the purchaſe of nine houſes which were 
Strange 426. in mortgage for 150/. ſtating that the vendor had agreed 


v. Wight. to ſell them to the vendee for ſuch a ſum of money, 


1 Atk. 13, and had ſent a note to the mortgagee to the effect fol- 


lowing, viz. Mr. C. pray deliver my writings to the 


bearer, I having agreed to diſpoſe of them; it was 


held, upon the queſtion, whether. this letter or note 


would bring the caſe out of the ſtatute, that it would 


not; becauſe it ought to be ſuch an agreement as ſpeci- 

_ hed the terms thereof, which this did not, though it 

[ * 291, ] was ſigned by the party; for it did not mention? the 
| ſum that was to be paid; nor the number of houſes 
that were to be diſpoſed of, whether all, or ſome, or 


IN: how many; nor to whom they were to be diſpoſed of; 


nor did the letter mention whether they were to be diſ- 


poſed of by way of ſale or aſſignment of leaſe; and, 


therefore, all the danger of perjury which the ſtatute 
Was meant to provide againſt, would be let in to a 
certain this agreement. TS 


Soi . So, in the caſe of Montacute and Maxwell before- 


mentioned, a letter from Sir George to his lady, writ- 
ten after. the marriage, exprefling that he was always 
willing ſhe ſhould enjoy her own fortune as if ſole, and 
that it ſhould be at her command, was inſiſted upon as 
an evidence under his hand of the agreement before the 
marriage, which would take the cafe out of the ſtatute. 
But the chancellor, as to the latter part of the propo- 
fition, ſaid, that the letter couſiſted only of general 
expreſſions ; that, indeed, had it recited or mentioned 
the former agreement, and promiſed the performance 
thereof, it had been material. „ 
Having conſidered the conſtruction of the ſeveral 
parts of the clauſe in the ſtatute of frauds, relative to 
| | | 7 agreements, 


| ſeveral grounds upon which courts. of equity have con- 


OR AGREEMENTS. ©» 
agreements, the next object * I ſhall advert to is, the 2 292. ] , 


ſidered parol agreements binding, notwithſtanding this : 
ſtatute. And one ground upon which this equity has 
been raiſed is, that though this ſtatute has provided 
age, or for the purchaſe f 


: W ws Gilb. Rep. Eq. 
ſtatute. And, therefore, if, on a bill, filed by either; 4 tes 


vendor or vendee for a ſpecific performance of a. parol v. Banes, 
agreement, ſetting forth the ſubſtance of it in the bill, 11 
the defendant, by his anſwer, admit the facts as ſtated „. D 

in the bill, * this takes the agreement entirely out of [* 293.4 ; 
the miſchief pointed at by the ſtatute; and a court of Finch 138. 
equity will decree it, becauſe, the defendant. confeſſing EtvideHodgfon 


h | b d f a v. Hutchenſon, 
the agreement, there can be no danger of perjury from 5 vin. Abr. 523. 


| a contrariety of evidence, Beſides the agreement 7s in Pl. 34. 2 Bqt | 


writing, the anſwer confeſſing it. | 1 e 
And if the party himſelf die, his heir will, it ſeems,; A 

be bound on a bill of revivor; the principle going 10 Mod. 4eg. 

taroughout, and binding the repreſentative equally as per Lord 

the principal. | |  Hardwicke, 
And, upon this principle, equity will decree an L Vez- 222. 

agreement on evidence of its having been confeſſed by 

a party to it, although it be denied by his anſwer. x 
herefore, where an agreement was proved by ene Only v.Walker. 

witneſs only, and pcſitively denied by the defendant's 3 Alk. 499. 

anſwer, bur there was the circumſtance of the defen- D 

Gnt's having confeſſed the agreement proved in the 

cauſe : the maſter of the Rolls offered to direct an iſſue 

to try the agreement if the defendant defired it; but he 

declined that, unleſs his honor would make an order 

wat his anſwer ſhould be read on the trial, which his 

dar refuſed to do, there being circumſtances to cor- 
| „ reborate 


ox THE NATURE OF CONTRACTS 


[ [ *294-] roborate the evidence of * the ſingle witneſs. And 
his honor decreed the agreement to be carried into 
execution. Ta Hs ek 3 2 
And there are caſes wherein both courts of law and 
equity (for the rule is the ſame in both) will let in 
proof of parol agreements, as circumſtantial evidence 
| to control written ones, to prevent the fraud taking 
5 place which would in ſuch cafes ariſe from inſiſting, 
that ſomething had got into writing which deprived 
the party of the benefit of detecting this fraud. Thus 
the defendant may, on a bill for ſpecific performance 
of a written agreement, inſiſt upon a ſubſequent par 
agreement between the parties by which the former has 
| | been fince diſcharged, EG . 
* Legal v. Maler, Thus where there was an agreement in writing for 
Shes me: taking a houſe at 321. per annum to be repaired by the 
V. Saliſbury, owner, and, it being afterwards diſcovered that it muſt 
x Ven, 240. be rebuilt, that was done without cancelling the writ- 
ten agreement; but the tenant, apprized of the great 
expence the owner muſt incur, agreed by parol, that 
81. per annum ſhould be added to the 32“. which was 
to have been given in caſe it had been only repaired: 
the court, on a bill by the tenant filed on the foot of 
[ * 295. ] the * written agreement (notwithſtanding it was inſiſted 
25 that the written agreement ſhould fpeak for itſelf, and 
3 that no evidence could be admitted to contradi it) 
received evidence of the parol agreement, and there- 
P upon diſmiſſed the bill with coſts. | 
Ibid, But in the preceding caſe, the court, being fatished 
from the parol evidence, that a ſpecific performance of 
the written agreement ought not to be decreed, would 
not, on diſmiſſing the bill, make a decree according 
to the agreement which the defendant ſet up; the ma- 
ter of the rolls ſaying, that it would be very hard upon 
a defendant, if (when a plaintiff unconſcientiouly 
brought him into a court of equity for the ſpecific per- 
formance of a written agreement, and the defendant in- 
ſiſted on an agreement different from that the plaintiff 
ſet up, and the plaintiff replied to his anſwer and in. 
ſiſted on his former demand, and went into proof, and 
then, finding he could not have the decree prayed h 
his bill, reſorted to that which the defendant fet up) 
the court ſhould decree apainſt the defendant. 
Another ground, upon which caſes have been . 


x 


: | AT it. 
bargain completed. The reaſon is, that the leaſe is in Secondly. Suc 


OR AGREEMENTS. 


be out of the purview of this * ſtatute is, not ſo much L 296. J | 
on the principle of there being no danger of perjury 8 p 
from carrying them into execution, as that the ſtatute | | | 
ought not to be conſtrued ſo as to create or promote 

fraud. And, therefore, where an agreement has been pre. Chan. 519. 
carried partly into execution, and one party has incur- Upon ſimilar 

red expence in improvements ; although a controverſy principles the 


: - | . S, f regiſtering acts 
may afterwards ariſe between the parties as to the pre- e e 


ciſe terms, yet, if they can be made out ſatisfactorily ſidered as not 
to the court, the agreement, though reſting on parol Pratgcting fut 
evidence will be decreed, notwithſtanding variety of notice of pre- 
evidence adduced in ſuch cauſe : for, in ſuch caſe, in ceding incum- 
order to prevent one fide from taking advantage of the e de 2 
ſtatute to be guilty of fraud, and thereby pervert” its fuch preceding 
object, a court of equity conſiders his conſcience as incumbrances, 


bound, and itſelf as, thereby, cloathed with juriſdic- — 
tion upon the ground of the equity ariſing from the giſtered. Firſt, 


circumſtance of performance on one part; and, upon Becauſe, ſuch 
that foundation, retains the ſuit notwithſtanding the ee "OY 
ſtatute, as not within the purview of it. Therefore a yent Fran, 
leſſee, in the caſe of a parol leaſe a of ground for a great ought not to be 1 
number of years, having begun to build, will have his ſo conſtrued as Ig 


: | Secondly. Such 
part executed on the part of the leſſee, * and, therefore, [ 297. ] 


the leſiar ſhall not take advantage of his own fraud, to 1 

1 1 a N Conlidered AS 
run away with the improvements made by another. 1 

1 ſubjects to which they apply, open to all equity. 

12 Eq. Ca. Abr. 48. 16. 5 Vin. Abr. 522. Pl. 38. Et Pre. Ch. 56. 1. Et Fozcroft's 
caſe in Dom. Proc. cited Pre. Ch. 519. Gilb. Rep. Eq. 4. et ibid. 11. where ſaid, 
that the leſſor, in this caſe, when dying declared, that he ought to have made a leaſe 
in writing, but the heir told him he ſhould not diſcompoſe himſelf, for he would ſap- 
ply it; whereby, and by other fraudulent means, the leſſee was prevented from ſuing 


the leſſor. Sed vide Floyd v. Buckland, 2 Freem. 258. This point expreſsly ſo de- 
termined on the ground of performance. . | | 


And, under ſimilar circumſtances of money laid out in 
purſuance of a parol promiſe of a leaſe, a ſpecific per- 
formance was decreed ; although the terms were not pre- 
ciſely ſtipulated between the parties, at the time of the 


Agreement. | 


Thus where the plaintiff s bill was to have a leaſe Anonymous, 
according to the defendant's promiſe, the plaintiff hay- 2 Eq. Ca. Abr, 
ing laid out money upon the eſtate intended to be de- 3 pag 
miſed : the defendant inſiſted on the ſtatute, there be- 2 18 
ing no agreement in writing, nor any certain terms 
agreed upon; and averred, that what the plaintiff had 
aid out was not on laſting improvements, but admitted 
that the plaintiff had built a ſtable which. coft him 10/. 
it was proved that the defendant told the plaintif his 
word was as good as his bond, and promiſed the Pe 

ti 


tiff a leaſe when be ſhould have renewed bis own. 


E 
E 


OF THE NATURE or CONTRACTS 


from his landlord, Et per curiam, the defendant is 


„ 1.298.) 


Halfpenny 

v. Ballet, 

2 Vern. 373. 
Et vide S. C. 


guilty of a fraud, and ought to be puniſhed for it; and 
a leaſe was decreed to. the plaintiff, though the terms 


# were not expreſſed. by the parties; for then it ſhould 
be in the plaintiff's election how long he would hold 


it, and he elects to hold it during the defendant's term 


at the.old rent. ba | | 
And, upon the ſame principle, namely, to prevent 
fraud, the maſter of the Rolls decreed an agreement and 


payment of a portion in the caſe of Halſpenny and Bal. 


Pre. Chan. 403, let. That was a caſe wherein, on a marriage treated 


405. 


diſſatisfied therewith in. ſome particulars. But his ob- 


upon between the plaintiff and the defendant's daugh- 


ter, an agreement was reduced into writing and ſigned 


by the plaintiff, and delivered to the defendant to be 


ſigned by him, but denied in the defendant's anſwer to 


have ever been ſigned by him, he having torn it, being 


jections not being to any material parts of the agree- 
ment, and he having permitted the plaintiff to court his 


daughter, and the marriage having been afterwards had, 


and he not having declared his diſlike until aſked for 


payment of the portion, and having permitted the young 


perſon to live with him, the maſter of the Rolls decreed 


a ſpecific performance; conſidering the defendant's con- 


= 
[ * 299. } 
Wanchford v. 
Fotherley, 
2 Freem. 201. 


=. 


duct as founded in fraud. FRET 

* So, where the bill was for a portion upon marriage 
of the plaintiff with the defendant's daughter, it ap- 
peared that there was no note or agreement in writing 
ſigned by the defendant for the payment of it; but that 


a letter had been written to the plaintiff by a third per- 


ſon offering a portion, which it was in'proof was Gone 


by the defendant's conſent, and that a treaty for a ſuita- 


ble ſettlement was had with him ; but the matter being 
Jong in ſuſpence, the marriage took place in'the mean 


time. The court, although it appeared that the de- 


fendant, before the parties went to church, declared he 


would give them nothing, and the ſtatute of frauds was 


inſiſted upon, decreed for the plaintiff; conſidering 


the countermand as nothing after the young people's 


affections were engaged. a 


And poſſeſſion, delivered in purſuance of an agree- 
ment, is alſo ſuch a degree of performance, as is ſuf- 
ficient to take a contract out of the ſtatute, although 
the purchaſer has not inveſted money upon the premiſ- 
ſes. Becauſe the miſchief the ſtatute meant to prevent 


exiſted in ſuch agreements only, no part whereof . 
| | . e 


2 — 1 OY 
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OR AGREEMENTS. 
carried into execution, and which were ſet up merely 
by parol: therefore, & execution on one part has been [* 300. 
looked upon as ſo far concluſive, as to induce the court 
to decree an execution on the other part, rather than 
the agreement, ſo far as it has been already carried into 
execution, ſhould be deſtroyed. + - ; 
Thus, where A. ſeized of lands, agreed with C. to Butcher v. 
ſell the ſame to him, and a ſhort note was drawn up of Stapely, « al. 
the agreement (but not ſigned by either party) and, ſoon * Vern. 363 · 
after the agreement, C. put in his cattle and made en- * 
croachments on A. 's other lands; whereupon A. de- 
ſired to undo the bargain, but C. refuſed to conſent to 
that, and then A. ſold the land to D. Upon a bill filed 
by C. for a ſpecific performance, the ſtatute of frauds 5 
was pleaded. Et per curiam, Inaſmuch as poſſeſſion 
was delivered according to the agreement, the bargain 
was executed, and the ſpecific performance was decreed. 

So. where A. having mortgaged the lands in queſtion Pyke v. Wil- 
to B. for 7504. died, leaving an infant his heir, and, it #95, ct e con» 
being for the advantage of the infant that the eſtate 
ſhould be ſold, an act of parliament was procured for | 
that purpoſe, and a public ſurvey was held for“ the [* 301. 


{ale of it, at which C. bid '1250/.-for it, but D. bid 
13501. and ſigned the contract. D. ſoon afterwards 
died, and then C. offered 12501. again for it, which 


vas accepted and agreed unto; and thereupon con- 


veyances were directed to be made, and poſſeſſion ac- 
tually delivered. C. afterwards get an aſſignmeut of 


the mortgage which was ante- dated, and then, pre- 


tending that he took poſſeſſion under the mortgage 
he filed a bill to compel the infant to redeem or be 
forecloſed ; and there was a croſs bill to compel C. to 
compleat his purchaſe. And the taking poſſeſſion un- 
der the mortgage being diſproved, the fimple queſtion 
was, whether upon the circumſtances of this caſe the 
agreement, although only by parol, ſhould be carried 
into execution againſt C.. And the lord keeper de- 
creed that it ſhould, and that C. ſhould proceed in the 
purchaſe, in caſe a good title could be made. . . 
Again, where a bill was filed to have a diſcovery Borret v. 
of a parol agreement for the ſale of copyhold lands, ewes 
and whether the deſcendant did not pay 200l. part M ray 
of 2300l. being the purchaſe' money, and if the 2 J. Ca. Abc. 
plaintiff did not give the defendant a note acknow- 48. 17- 


cdging the receipt of the 2001. and promiſe to make a 
| : | good 


tra. 2Vern. 453 


94. in ſcaccails. 


P ˙ ü 


\ 
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I“ 302. ] * good title, and whether he did not bring his writings 
1 5 before the defendant's counſel who approved of the 
title, and alſo to have a ſpecific performance. The 
defendant pleaded the ſtatute of frauds. But the plea 
was over-ruled, and it appearing in proof, at the hear. 
ing, that there was no fraud, that the lands were worth 
_ 2335]. that defendant had done ſeveral acts of owner. 
= as ordering in bricks, fiſhing in ponds, &c. and 
| | _ frequent promiſes ; the court decreed for the 
— - plaintiff. | „ | 12 
Vide ſupra, And, in ſuch caſes, the taking poſſeſſion under the 
et S. C. agreement, will be deemed notice to a ſubſequent pur- 
N . chaſer. Thus it was held, in the caſe of Butcher 
chancellor | againſt Stapely before-mentioned, that C.'s putting in 
thought that his cattle and taking poſſeſſion, was notice to D. 
race res Nor can ſuch agreement, ſo executed on one part, 
: caſe mo G s 
was a contriv- and followed by an enjoyment accordingly on the other, 
ance between he fo far impeached as to lay the party open to an ac- 
bim and A. to count for the profits he has received under the enjoy- 
avoid the bar- . a . 
gain; ſo quære? ment; becauſe, it was ſaid by the court, that would be 
Pre.Chan. 519. much harder than ſetting afide the agreement at firſt for 
2 Want of writing. i DR kn 
[ * 303. ]J * And in the cafe of Lady Herbert and the Earl of 
Pu Herbert Potis and others, determined in the houſe of Lords on 
& al. Brown appeal from a decree of Lord Northington an agreement 
Par, Ca. vol. vi, by parol, made by an agent of the earl's with Lady 
102. Herbert, that his lordſhip ſhould pay her 200l. a year 
buy way of annuity, in conſideration that ſhe conſented 
to the appointment of a lady as guardian to her niece 
Miſs Herbert, to be named by his Tordſhip, with a view 
to place her in a ſituation wherein he might have accels 
to her to pay his addreſſes, and with a perſon who in 
that character would conſent to the match, whereby 
his lordſhip's title to the Pois eſtate, which was then 
diſputable, being held only under the will of the aft 
marquis, would be ſettled, ſhe being niece to Lady 
Herbert, and heir at law to the Potis eſtate, was ol- 
dered to be carried into execution on his lordfhip's 
part; Lady Herbert having performed her part of the 
agreement by conſenting to the appointment of the 
guardian, whereupon the marriage was had, and an end 
put to all litigation. And ſuch conſent, being the com- 
promiſe of an intended lawſuit, was held to be a good con- 
ſideration to ſupport a promiſe in law, whereof the pro- 


miſee might claim the benefit either by an action at got 
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OR AGREEMENTS. 
# or a ſuit in equity, as the nature of the caſe required. [ * 304. 1 
Again; where, previous to the defendant's marriage, yon 8 
500l. the property of his wife by a former marriage, regs 1 Ve, 
was agreed to be affigned to truſtees for her ſeparate uſe 


during coverture, and to be applied after her death to 
ſuch uſes as ſhe ſhould appoint ; and after the marriage 


| 2 draft of an aſſignment was prepared, and corrections 


made in the huſband's hand-writing; and he ſuffered 
her to receive the intereſt of it to her feparate uſe dur- 


ing the coverture. Theſe circumftances were con- 
ſidered by Lord Hardwicke as a part performance, and 


ol articles, made on marriage, for ſettling an eſtate. ney, 2 Eq. Ca. 


Payment of money is, in ſome caſes, confidered by Abr. 29. PL. 37. 


money, came to a parol agreement, entered into on her * L } 
behalf by her agent with B. that A. in conſideration of ; Vin. * 


upon the foot of the agreement. And Lord Hardwicke, 


(306.1 


Lord Pengall v. 
Roſs, 2 Eq. Ca. 
Abr. 46. 12. 
8. L. Leake v. 
Morrice, 2 Ch. 
Ca. 135. S. C. 
1 Eq. Ca. Abr. 
23, 20. Pre. 
Chan. 560. 
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- 


cific performance. N 
But where A. agreed with B. to make him a leaſe 
for twenty- one years, of lands rendering rent, B. pay- 


upon all the 5 circumſtances of the caſe, decreed a ſpe⸗ 


ing A. 1 50. fine, and B. paid 100. in part to A's 


agent, which A. knew of, and ordered his own agent 
to prepare the leaſe, but before it was executed, A. re- 
pented and refuſed to grant it; B. having paid 1000. 
earneſt, exhibited his bill for a ſpecific performance: 


it was held, that this payment was not ſuch a perfor- 


mance of the agreement on one part, as warranted the 


court to decree an execution on the other; becauſe a 


parol agreement reſpecting lands cannot be good, 


within the ſtatute, by giving money in earneft; for 


there muſt be ſomething more than a bare payment on 


the one part, to induce the court to decree a perfor- 
mance on the other part, either by putting it out of 
the parties power to undo the thing, or doing ſome- 


| * 307. ] 
; Bacon'sAbr. 64. 


et Gilb. Ch. 231. 


A Chan, Ca. 36. 


thing.that would be prejudicial to the party performing 


it; but the money was ordered to be refunded. 


But it ſeems. to be the better opinion, that & pay- 
ment of money alone may be a part performance to take 
a caſe out of the ſtatute. But the doubt in ſuch caſe 
ſeems to have been, what ſhall be a proof of the receipt 


thereof as ſuch. Thus far ſeems certain; if the defen- 


dant in his anſwer confefles the receipt of the money for 
the purpoſe charged in the bill; or if he denies the receipt 


as in part performance, and it be proved upon him by 


writing, as by letter under his hand, or other written 


evidence, he ſhall be obliged ſpecifically to perform the 


whole agreement, becauſe he has carried it in part into 
execution. But if the defendant confeſſes the receipt 
of the money, and ſays that he borrowed it from the 


plaintiff, and that he had it not in execution of that 


agreement, there, he turns the proof of the agreement 
on the plaintiff, and then, it is ſaid, the plaintiff muſt 
prove the receipt of the money by the defendant for the 


purpoſe in the bill mentioned, by ſome written agree - 


ment. : 


Vide Gilb. Ch. 
232. where 
there is a paſ- 
lage which, 


However, this appears to be in ſome degree queſti- 
onable ; becauſe, in ſuch cafe, the parol evidence is 
applied to the act of receiving, which is a conſequence 
of and collateral to the act of contracting, and conſe- 

mn I | quently 


D 


ſeſſion on the credit thereof; there being no _— 


Oo . * 0 


* 
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quently * affords' a further evidence of the bargain, [ * 308. ] 


than the parol proof of ſuch bargain only ; namely, an though obſcure- 


n j a . ly written 
act done in purſuance of it, which furniſhes a diſtin Gems to w 


fact, that appears to be the proper ſubject of diſcuſſion rant this obſt 
before a jury, who, in ſuch caſe, would be competent on. 


judges of the credit of the parties, and might, by their 


verdict, decide, whether the payment of money was in 
part performance or not; and thereby determine, whe- 
ther the caſe was or was not within the exceptions taken 
out of the ſtatute. Sed quære. Wok TE 

And in caſes of earneſt paid, an action of law may 
be brought, and damages recovered for. non-perfor- 
mance, although there be no remedy in equity. The 
reaſon of which is, that where equity aſſiſts the common 
law, and enforces the performance. of the agreement in 
ſpecie, it does it upon important reaſons ; - namely, 


where otherwiſe there would be a great burthen and 


penalty upon the party, if having performed part, by 

which he himſelf has a loſs, and the other a benefit, he 

ſhould not have a reciprocaFperformance. | — 
And an agreement by parol, part & performed, will [* 309. 

be decreed againſt the heir of the vendor under it,  Laconv. Mer- 


ar eee | . at tins, ſupra. Et 
But as the principle which governs the court is, that ton, Re 


the act, done in part performance, is preſumptive evi- Hawkes, Finch 


dence that the agreement was really made, it muſt be zoo. 
of ſuch a nature, as the court is ſatisfied would not Sanſum v. But- 


t Abr. 
have been done, wnleſs on account of the agreement. = region | 


And, therefore, where a leſſee agreed by parol to take Hardw. 3 Atk. 
a leaſe for a term of years certain, and continued poſ- 4-5mithy.Tur- 

ner, cited Pre. 
S Chan, $6r. et 


to make out the agreement, it was held to be directly vide Hole et 


within the ſtatute. 6 White, cited 


Marriage alone is not conſidered, in equity, as part Ch: 46s Rep, 
performance of an agreement made between the parties 
themſelves, although it is conſidered as ſuch to bind a bo 1 
third perſon: as in the caſe mentioned before of a letter y. Maxwell, + 
written by a father, promiſing to give ſuch a fortune ſupta Sanſum v. 
with his daughter to any one who ſhould marry her, in 8 t Bac. - 
which caſe a man, who marries on the encouragement 1 5 
of this letter, ſhall recover; becauſe the agreement is DOCK $6r. et 
executed on his part as far as it can be, can never . Garage 


be Strange. 738, 


| 
= 
= 
| 


OF THE NATURE OF CONTRACTS 


T'# 370.) be undone after. The reaſon why * marriage kane is 


not looked upon as an execution of the one ſide between 

the parties, fo as to take ſuch caſe. out of the ſtatute, 
* ſeems to be, that, if it were, the ſtatute would be en. 
tirely evaded ; for all promiſes of this kind ſuppoſe a 

| marriage had or to be had. 8 e 
Lamasv.Bayly, And the fact of one party purchaſing, deſiſting from 
2 Vein, bz fed his purchaſe in favor of another party on certain con- 


vide 5 Vin. Abr. 1. 


521. Pl. 32. et ditions ſtipulated, is not a part performance to take 
2 Eq. Ca. Abr. an agreement in favor of the party deſiſting, as to part 


45. 10. both . 1 | * 
1 of the lands purchaſed, out of the ſtatute; for, where 


be the ſame caſe A. being about to purchaſe a toft of ground of B. and 
as reported in C. being alſo treating for the ſame premiſſes, met to- 
Vernon, and gether; and it was propoſed and agreed, that A. ſhould 


EY _ deſiſt and permit C. to purchaſe, he agreeing to let A. 
on the giound, have, at a proportionable price, that part of the 
that there was ground he deſired; and thereupon A. deſiſted, and B. 


no abſolute nar 


poſitive agree- completed his purchaſe; and afterwards M refuſed. C 
ment, ibe to perform the agreement: on a bill filed by A. upon 


words being the ground of the agreement's being in part executed, 


a” vp 8 by his deſiſting from proſecuting his purchaſe, a ſpecific 
not on the performance was decrecd at the Rolls: but on appeal 


gioundthat the to the chancellor, the decree was reverſed. 
torbearing by 


{+ 311. 3 * Again; on a bill filed in the court of Chancery in 


agteement to Veland, for ſpecific execution of a parol agreement for 
Gun act might the purchaſe of an eſtate, proof of the delivery of a 
not be a part. Tent-roll to the purchaſer, altered and dated by the ſel- 


rformance, 


And raifeas ler in bis-own hand- writing; of his delivering the deeds 
ſirong an equi- to the purchaſer's agent, to be compared with the rent- 


e pt 5 roll, and laying an abſtract of his title, and a caſe 
lated in return, thereupon, before counſel, in which it was ſtatech 
as an act done. that the purchaſer had agreed with the ſeller for the 
* purchaſe of the lands at twenty-one years purchaſe; of 
Whaley v. Ba- his giving the purchaſer a lift of his debts which at- 
3 >; par fected the eſtates, and authorizing him to apply to his 
Ca. 45 "creditors, to ſeveral of whom, and to other perſons, 
the ſeller was charged to have written letters himſclh, 
informing them that he had agreed with the purchaſer 

to ſell ; and of his afterwards ſending to the tenants to 

treat with A. as owner of the eſtate, for renewal of 

leaſes, and to cut down timber; and to prevent the 

effect of an elegit againſt him, of his producing evidence 

before a jury that ſuch agreement and purchaſe had been 

made, was held not to be ſufficient, on the ground of 

a part execution, to take the agreement out of the ſta- 

tute of frauds : but the bill was ordered to be _ 


OR AGREEMENTS. — .v 
0 that * order of diſmiſſal affirmed on appeal to the [ * 312. ] | 
houſe of Lords. | 


And poſſeſſion, under a parol agreement, of how- irelandv. Rittle 
ever long ſtanding, will not be a ground to eſtabliſh it, Alk. 626. 
if it appear that the perfons who made ſuch agreement 
had not a right to contract. As if an agreement for 
partition be made by two huſbands, of land belonging 
to their wives, without the conſent of the wires; 
for they cannot thereby bind the inheritance of their 
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Df Contraits or Agreements, conſidered 
us ſuch in Equity, ariſing out of In⸗ 
ſtruments, &c. having a different Effect 


TQUITY, which adverts to the ſubſtantial object 


of all contracts, independant of the forms which 
they aſſume, gives effect to the intent of the parties, 


by conſidering their acts as evidence of ſuch a contract 


or agreement, as will produce what is ſtipulated. Con- 
cerning which two things are to be conſidered, Firſt, 
What, in the view of a court of equity, amounts to a 
contract or agreement. Secondly, How it may be 
proved in equity. | 5 
Firſt, It is clear that any kind of written contract, if 
it expreſs the intent of the parties, to ſtipulate with a 
view to ſome particular thing collateral to the contract 
itſelf, will, in equity, amount to an agreement reſped- 


Fe * 314. ] ing * that thing; although, in form, it aſſume a dif- 


Anonym. 


Moſeley 39. 


1 Strange, 
2 Ver. 373: 


ferent character. | 5 55 
Thus where the condition of a bond was, © in con- 
ſideration of ſo much money in hand paid, to convey 


and aſſure certain lands; the maſter of the Rolls de- 


10 Mod. 517, clared, that bonds of this nature were always conſi- 
518. 9 Mod 6. dered, in equity, as articles of agreement, and decreed 
the condition to be ſpecifically performed. | 
Acton v. Pierce, So where A. on his marriage agreed to leave B. his 
2 Vern. 480. 


ſome matter ex po/? facto. 5 | 


wife 1000/. if ſhe ſurvived him; and the drawing the 
marriage agreement was left to the parſon of the pariſh, 
who made a bond from A. to B. in 2000. conditioned 
to leave her 1000. if ſhe ſurvived him: the queſtion 


was, whether this bond, although releaſed at law by 


the intermarriage, did not ſubſiſt as an agreement in 
equity, and entitle the plaintiff to a ſatisfaction out of 
the real and perſonal eſtate of A. And it was held 


that it. did. ſubſiſt, and bound both the real and per- 
| ſonal eſtate. 


And the conſtruction will uniformly be the ſame in 
equity, although the inſtrument has — void by 


Thus 


4 


Thus where A. lent B. ſeventy pounds, and for his [* 3215. ] 


ſecurity took only a warrant of attorney to confeſs a v. Smith- 
judgment in ejectment of three cloſes upon a feigned 151. 
demiſe for twenty years. It was held, after the death 
of B. that this was a defeCtive legal ſecurity,” but that 
it amounted to a good agreement, in equity, to charge 
the land ; and it was decreed accordingly againſt the 
beit * e „ 3 
Again, if two perſons. give a joint bond, and one of vide 2 Vez. 
chem (the condition being forfeited by the day being 371, 374. 
paſt) pay off the money, and put the bond in ſuit 8 
againſt the other in the name of the obligee: the other 
obligor may, on the act of parliament for the amendment 
of the law, plead, that his co-obligor has paid the prin- 
cipal and intereſt on the bond before bringing the ac- 
tion, and this will be, a diſcharge of the bond. But, 
although the bond be diſcharged at law, yet equity will, 
upon a bill to compel the co-obligor to make contri- 
bution, or to pay the whole, if he were liable to the 
whole, either direct that he ſhall pay the money to the 
other obligor, or it will at leaſt reſtrain him from plead- 
ing payment by the other obligor, who is ſuing him at 


4Anne,cap.16. 


bond is conſidered as an agreement in writing; and, 

therefore, though the obligation and penalty is gone 

by the legal demand being gone, yet the condition, 

taking it altogether, is conſidered, in equity, as an 

agreement under hand and ſeal to pay the money. ; 
So where a feme ſole, ſeiſed of land and deſigning to Cannel v. Bue- 

marry, agreed with her intended huſband, that ſhe, le, 2 P. Will. 

upon the marriage, would convey her lands to him 

and his heirs; and for that purpoſe ſhe, previous to the 

marriage, gave a bond in 2000. penalty to the in- 

tended huſband, conditioned, that in caſe the marriage 

took effect, ſhe would convey her lands to him and his 

heirs; the marriage was had; the huſband enjoyed *" 

during his life; and, on his death, his heir brought a 

bill in Chancery againſt the heir of the wife to compel © 

him to convey - the lands of the wife to the heir, of the 

huſband, It was objected that the bond became void 

by the intermarriage. Sed per curiam, The impro- 

priety of the ſecurity, or the inaccurate wording of it, 

15 not material; for it is ſufficient that the bond is a 

written evidence of the agreement of the parties, that 


the huſband, in conſideration of marriage, ſhould have 
the land as her portion, 1 


Cödñ 


wick, 2 Vein. 


law. And the reaſon the court goes upon is, that * the ( 316. 
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OF CONTRACTS OR AGREEMENTS 
*317.] 88 where a woman, having a conſiderable fortune, 


Watkins v. upon her marriage truſted her intended huſband to ä 


Watki | 
. draw up 2 bond to ſecure 1700l. for her, in caſe ſhe 


ſhould ſurvive him; Lord Hardwicke ſaid, that the 


court in a caſe of this fort would interpoſe, and make 


the agreement according to the intention of the parties; 
and though the bond might be void in law, yet that 
court would eftabliſh it in favor of the woman. 


y for that purpoſe, his lordſhip declared the bond to be 
| an impoſition, and directed her perſonal eſtate to be 


placed out on ſecurity, the intereſt to be appropriated 
during the joint lives of the huſband and wife as in 
the decree mentioned; and, in caſe the huſband died in 
the life-time of the wife, then the 17007. to be paid to 
the wife as agreed upon in the bond. 10% 

I. Raym. 683. So an aſſignment of a choſe in action, as 4 bond, ot 

3 Keb. 304. the like, which in law is not affignable, is valid in equity 

* ans whether it be entered into with or without conſiders 
$94-" 3 Guan. is | f . ds he nrines. 
Rep.40. Chan, tion. For à court of equity proceeds upon tne princi 
| Ca. 232. 2 P. ple, that the aſſignment, although not effectual as ſuch 
e a. law, the bond not being affignable in point of inte- 
| _ reſt, amounts, nevertheleſs, to a covenant or apree- 

[ * 318,] ment, that the aſſignee ſhall & receive the money to his 
ag own uſe; which - covenant or agreement, that court 
will carry into ſpecific execution. W 
Vide 1 vez. Upon the ſame principle it is held, that, although 
2. ag, an award or ſubmiſſion to arbitration is diſtinguiſhable 
3 F. WI, 188. from an agreement, inaſmuch as the former cannot be 
ſupplied by interpoſition and act of a court of equity; 
becauſe, generally, in thoſe caſes, the time is condi- 

tional, namely, ſo as a determination be made by ſuch 

a day, and alfo, therein, matters are left to the Jute 

ment of the arbitrators s yet an acceptation of aty 

thing under it, is evidence, in equity, of an agree- 

ment to perform it. | | ns 

| Halbv, Hardy, Thus where one accepted part of money, awarded on 

3 P. Will. 187. a bond to ſtand to the award of arbitrators touching a 

Us 1 Vez. matter in diſpute, he was conſidered as having under- 

: taken to perform the award; he having thereby con- 

ſented to it, and made jt his own agreement for à V- 

luable conſideration, namely, the money paid bim. 

And upon this ground a ſpecthe execution of the award 

was decreed; although his honor faid that there wa 

unleſs in very particular circumſtances, no . of 


5 


bil 


AS CONSIDERED IN EQUITY. > 
| a bill * having been brought for a performance of an { * 319.] 
award. 3 | 3 5 
So where A. and B. had ſubmitted to an arbitra- Ne- ton v. Maſ- 1 
ment by bond, and an aw:.rd was made (not binding * | | 
by form of law) by which A. was to pay B. gool. and i 
to ſeal a releaſe to him, and B. was to aſhgn ſeveral ſe- 
curities he had from A. and A. fold ſome lands to raiſe 
the 9007. expecting that B. would receive it, as he had 
given him intimation he would, and tendered him the 
gool. and a releaſe executed : the court, though there 
was no other execution of the award on A.'s part, and 
though, it was extrajudicial and not good in ſtrictneſs of 
law, decreed that it ſhould be performed in ſpecie. | 
Secondly, Having ſhewn what amounts to an agree- 
ment in equity, I ſhall now proceed to point out, how = 
an agreement may be made out in equity. 5 
An agreement may be made out in equity, Firſt, By 
proof of a poſitive agreement in terms: as by the pro- 
duction of an agreement in writing to do, or omit do- 


h ing, a * particular thing; or, by evidence of a parol [* 320. 
N agreement of the ſame nature in part performed. = | 
4 Secondly, by proving circumſtances, from the nature 
i, of which equity will infer an agreement. 
The caſes preceding, namely, thoſe that ſhew what 


amounts to an agreement in equity, nearly demonſtrate 


zh the principles which courts of equity have adopted as 
Ne to proof of the circumſtances from whence they infer 
he ſuch agreements ;. for there is little, except verbal dif- 
Y; ference, between the proof of an agreement, and the 
141 circumſtances which render it an agreement; for, the 


circumſtances which prove it ſuch, confticute it to be 
ſo. But this head of our enquiry may be further il- 
luſtrated by the following caſes. | : : 
If a man grant à rent-charge out of a biſhop's Gy. chan, 
leaſe, and convey it by way of demiſe and re-demiſe, 244. 
ſo that the leaſe is te · demiſed ſubjet to the rent- 
charge; a court of equity will, if the grantor agree 
for the renewal of the leaſe, compel the grantee to join 
the grantor, the latter undertakiag to convey to the 
01. I. M _ grantee 


* 


L 5321. 
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OF CONTRACTS. OR AGREEMENTS , 


grantee * the additional lives in the ſame manner as be, 


fore for the ſecurity of the rent charge. And it waz / 


the opinion of the court, likewi'e (in the caſe alluded 
to by Baron Gilbert, that the grantee might have com. 
pelled the grantor. to have renewed, if there had been 
failure of lives or fluxion of time; becauſe the grantee 
of the annuity might have had a writ of annuity, and 
thereby have continued the payment during his life, if 
he had not reforted to the lands: and, therefore, when 


he did reſort to the lands, he ſhould have all remed 


that could be obtained to make them a ſecurity to hin 


during his life in all events; the circumſtances of the 
contract warranting a concluſion, that ſuch was the in- 


tent of the contracting parties. 


« 


But it ſeems doubtful, whether the court would 


| have compelled the grantor to renew, if the biſhop had 


* 

4 322.7] 
Paſkere: v. 
Serjeant, «t al. 
Finch. 147. 


refuſed on the common terms; for if the biſhop had re. 
fuſed to renew on the common terms, it would hare 
bern tantamount ts an abſolute refuſal, ana the grantee 
muſt have been contented with the ſecurity of the lives 
in being, 1 | 

Again, where A. upon A treaty of marriage“ be- 
tween B. his nephew and C. made propoſals in writing 
to C.'s father, by which A. promiſed and agreed; that 
if the marriage took effect, and 2500/. were paid, cr, 
ſecured to he paid, for her portion, he would ſettle 
200/. per annum out of certain tythes and lands for a 


preſent maintenance for B. and C. and for her jointure, 


if ſhe ſurvived; and that he would ſettle an eſtate in 


fee of all other his meſſuages and lands, being of the 


value of 700. yearly, and alſo aflign over and ſettle 
20001. part of the 25007. upon his nephew for his fur- 


ther maintenance #fter A.'s death; this marriage did 


not take effect. Aſterwards there was another treaty 


* 


of marriage between B. and 8. and A. being acquainted 


tnerewith, he, to induce this marriage, ſent the beſote- 
mentioned propoſals in writing to be communicated to 
the executors of $,'s mother; and by 
under his hand, which he tranſmitted therewith, pro- 
miſed arid agrecd that, if the marriage took effect, he 
would make a ſettlement according to the former pio. 
pofals, with this addition, that although formerly he va 
demanded 15007. to be paid down, end fecurity for the 
remaining 10001. he would then be contented to fta) 


for the whole, ſo that it was fecured to be paid in ſome 


convenient 


another writing | 


P AS CONSIDERED IN EQUITY. 


convenient time * agreed upon. No anſwer was res 2 323.1 
turned to theſe propoſals; but B. was admitted, and | 
the marriage took place. Afterwards A. died. And, 
on a bill exhibited againſt his repreſentatives by B. for 
a ſpecific performance, it was adjudged by the lord 
keeper, that, when A. ſent propoſals, and deſired to 
have his nephew admitted a ſuitor to S. although no 
anſwer was returned to A. yet the acceptance of the pro- 
poſals by the friends of 'S. and the admiſſion of B. as a 
ſuitor, upon which the marriage did enſue, amounted 
in equity to an agreement executed, and ought to be 
performed on all ſides. Sb Se. 
Thirdly, An agreement may be made out in equity, 
by proving an inſtrument, from the nature of which 
equity will infer an agreement. 1288 9 
Thus where A. ſeiſed of a copyhold eſtate, and in- Parks v. Wil. 
tending that his ſiſter, who was his heir at law, ſhould fon, 10 Mod. 
not have his land, but that her ſon ſhould have it, re- e TRIS | 
ſolved to ſurrender it to the uſe of his will, and deviſe Et vide x Eg. 
it to him: but a ſurrender not being practicable by rea- Ca. Abr. 18, 8. 
ſon of ſome accident, he prevailed on his ſiſter to give bid. 393, 5. 
a bond to him, that ſhe * would, at any time, upon C= 324. 1 
the payment of 200l. and upon the requeſt of her ſon, 9 Mod. 62. 
ſurrender the eftate to him; and then A. died. On a 
bill led againſtethe repreſentatives of his ſiſter, praying 
2 decree for a ſurrender purſuant to the condition ↄf the 
bond, it was ſo decreed by Lord Parker, chancellor; 
bis lordſhip ſaying, it was plain from the nature of the 
tranſaction, that it was the fixed intention of A. that, 
one way or other, his nephew ſhould have the lands. 
Not being able to ſurrender them, he had recourſe to 
this bond, as the beſt method to ſecure them to him; 
ſo that this bond was not to be conſidered as ſomething 
given in lieu of the land, but as another medium of 
ſecuring the land to him. And, on the part of the 
mother, it amounted plainly to an agreement that the 
ſon ſhould have the land. | 1 95 
And where there ate plain footſteps of a further 
agreement, which muſt have been entered into con- 
comitant with a power to ſell a real eſtate, but which 
is not forthcoming, although, without inferring it, 
the inſtruments that are produced are unintelligible, 
and the language of them abſurd; a court of 
equity, to uphold the intention and meaning of the 
M 2 parties 


17325.) 


Vide Newton 
v. Newton, et 
al. 5 Brown's 
Par. Ca. 21, 


the lands ſold were limited, inferred an intermediate, 


OF CONTRACTS OR AGREEMENTS 


parties in the matter of a truſt, will ſupport what is 


wanted by intendment, and will preſume that, am 

the contents of the agreement of which ſuch ſtrong 
traces are found, there were thoſe ſtipulations which are 
abſolutely neceſſary to give effect to the true and evi. 
dent meaning of the parties. Ex. gratia. A court of 
equity, from proviſions in a ſubſequent inſtrument, 
which plainly evinced that the money ariſing by fale 
of land was to be inveſted in the - purchafe of other 
lands to be ſettled to truſts, ſimilar to thoſe to which 


agreement or article, for laying out the money, ariſing 


from the ſale, in that manner. 


Attor. tow: . 
daughter of B., to receive a large portion with her, 
' agreed that it ſhould be ſettled for her benefit for life, 


Whorwood, 
? Vez. 534. 


326. 


And a court of equity will, from a ſubſequent tran- 
ſaction, raiſe an agreement acceſſory to a precedent tran- 
ſaction, where. the circumſtances warrant ſuch an in- 
ference, and it is neceffary, in or der to do juſtice be- 
tween parties. | | | | 
Thus where A. being, on his marriage with a 


and, if there were no * children, then on himſelf, 
Afterwards, on the death of a ſiſter, an acceſſion of 
fortune came to B. to arife by ſale of her father's eſtate, 
which was veſted in truſtees, who were to raiſe certain 


ſums of money out of the eſtate, and afterwards to 
divide the refidue among his three daughters. The 


wife of A. joined in levying a fine for ſale of this eſtate. 
D. a truſtee in the marriage articles, and who had 
married the third daughter, acted in the ſale, and re- 
ceived the whole purchaſe money. A. gave a receipt 
to D. for his part of the purchaſe money paid for the 
eſtate, which he thereby promiſed and agreed to lay out 
purſuant to the truſt repoſed in D. Then A. died, 
having deviſed his real and perſonal eſtate away from 
his wife. And one queſtion, upon a croſs bill filed by 


her, was, whether her ſhare ot the lands, which came 


to her on the death of her fiſter, as well as the lands and 


tenements, purchaſed with the ſhare ſhe was entitled to 
out of her father's eſtate (which was agreed by tic 
articles to be ſettled) ſhould be bound by the marriage 
articles. And on behalf of the huſband it was argued, 


that ſhe was not entitled to have the benefit of the eſtate 


ariſing from ber ſiſter's death, by its being ſettled you 


., % —— _— id 
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ſuant to the articles; * becauſe it was not within the 


articles, and there was not ſufficient proof of any ſuch 


1 


agreement extending to that eſtate, as would bind thoſe 


ſtanding in the place of the huſband : that the wife had 


levied a fine before it came into the hands of the ttuſ- 
tee, and then the money, coming in lieu of the eſtate, 
was abſolutely the haſoand's, and the court would not 


have fuffered the perſon, into whoſe hands it came, to 


have retained it, and ſaid, that a ſettlement ſhould be 


made on the wife. But Lord Hardwicke was of opini- 


on, that the note was ſufficient to bind the teſtator, his 


_ repreſentatives and the claimants under bis will, to a 


performance of what was there agreed to; for a man 
might, as between himſelf and his wife, make an agree- 
ment or declaration of truſt in his life-tim-, which, 
though not for valuable conſideration, ſhould take 


effect againſt his executors and adminiltrators, or thole 


claimiag voluntarily and in repreſentation under him 
after his death. Then, as to the conſtruction and 


extent of the note, his loruſbip thought that it was a 


reaſonable act for hin1 to do, and he ſaid, that it had 
been truly inſiſted, on behalf of the wife, that on the 
buſband's application for the money, the court would 
undoubtedly have ordered a * further ſettlement. If, 
then, the parties did not come into court, but acted 
among themſelves, and the huſband had agreed to an 
that, which the court would have directed, had the 
wife inſiſted on it in a proper ſuit, it ſhould have ics 
full effet. Though it did not appear in tne. cauſe, 
that the wife had levied a fine before this money came 
into the hands of the truſtee, as it had been ſaid; yet, 
if ſhe had done ſo, that muſt have been to ſatisfy the 
purchaſer, as ſhe was married: his lordſhip would not 
divide one act from the other, but would take all as 


one tranſaction; and, he ſaid, that this note, though ſub- 


ſequent, was an evidence of what was the agreement and 
intent, viz. that this money ſhould be laid out in the 


circumſtance - warranted that conſtruction. The truſ- 
tee in the marriage articles being the proper perſon to 
wtervene and receive the money ariſing by ſale of that 
other ſhare, and to ſee the articles performed for her 
bencht, he had received the whole. The huſband 
coming to receive it out of his hands, had received it 
on ſuch a promiſe, which was an evidence of the terms 
on nich the money was paid to him, and of the agree- 

. | me uit 
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' Purchaſe of land to be ſettled to the ſame uſes. The 
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ment and * intent on which the wife joined in the fine 
for ſale of this eſtate. It was reaſonable, and u hat the 
court would have obliged him to, had he come before 


it; for that was the diflinftion. If a huſband could lay 
hold of the wife's eſtate without aid of a court of equity, 


the court would not compel him to ſettle it, as the 


would where he could not come at it without ſuch aid, 
which was the preſent caſe. The ſum was particu- 
larly aſcertained, and included both ſhares, as well that 
which aroſe on her ſiſter's ſhare, as her original ſhare, 
And the promiſe was to Jay out the whole of that ſum, 
which therefore his lordſhip was of opinion muſt be laid 


out purſuant to the truſt, 


* 


. 


7% M EST Mn 8 
e 


v * 


Ok the Conſideration neceſſary ta ſup: 
port a Contratt or Agreement. 


Conſideration is the material cauſe of a contract or 
azreement z. or that, in expectation of which, 
each party is induced to give his aſſent to what is ſtipu- 
lated reciprocally between both parties. ; wh 
WM e have ſeen that there are two ways of making con- 
tracts or agreements. The one by parol, and the otlfer 
by writing. Now, ſince words are frequently ſpoken 
by men unadviſedly and without due deliberation, the 
law will not bind a man to an exccutory contract en- 
| tered into by words only, if it be not founded on a 
good or valuable conſideration. And, therefore, i 
one man promiſe or covenant by parol to give another 
man 20/, to make his (the latter's) houſe de novs; or 
towards his loſſes by fire, or the like; here the latter 
tha!l not have an action againſt the former for the 7 9/. 
* So if one buy of ine an houſe, or other thing for | * 331. } 
money, and no money be paid, nor earneſt given, nor 14 f 484 F 
day ſet for payment, nor the thing delivered ; here no 8 . 
action lies for the money, or the thing ſold, but the 
owner may fell it to anotber if he will: for ſuch pro. Dyer 30 b. 336. + 
miſes or contracts are deemed nuda pacta, there being b. Fit debc. 
no cofilideration or cauſe for them, but the covenams ES 
themſelves, which will not yield an action: and this 
agrees with the definition of nudum padtum, as given by 
the civilians, namely, nudum pactum eft ubi nulla ſubeſt 
cauſa præter conventionen. | 
Therefore where a carpenter, by parol without 1 H. +. 37, a. 
writing, undertook to build a3 new houſe, and for the Bro. act for le | 
not doing it the party brought an action or covenant i - 4 
againſt the carpenter, and it did not appear that he Was 1. Revan 959. 
to have any tning for building the houſe; it was ad- 
Judzed, that he ſhould take nothing by his writ. 
So if a man by word of mouth, or by writing ſealed 
and not deliverei, fell me his horſe, or any other taing, 
an 1 give him or promiſe him nothing for it; the con- 
raCt is void, and the property in the thing fold is not 
altered thereby. 1 
f . DLut 
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the writing as his deed, which is the conſummation of 
his reſolution. And by the ceremony of the delivery of 


3 Barr. 1663. 


: 
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* But it is otherwiſe if contracts or agreements be 


by deed under ſeal and delivered, becauſe there is then 
more time for deliberation; for when a man paſſes a 
thing by deed ſo conſtituted, there is firſt the determi- 
nation of the will to do it, which is one part of delibe. 
ration; then the party cauſes it to be written, which is 
another part of deliberation; and, laſtly, he deliver, 


the deed from him that makes it to him to whom it is 
made, the former, in conſideration of law, gives his 
aſſent freely and deliberately to part with the thing con. 
tained in the deed, and that it ſhould paſs from him to 


the other. Therefore, on account ,of this deliberation 


in the making of deeds, they are in law concluſive up- 
on the party executing them, and bind him, without 
examining upon, what cauſe or conſideration they were 
founded. Conſequently, if 1 by deed, bond, or cove- 
nant, bind myſelf to give you 20/. to make your hall d 
novo, here you ſhall have an action upon this deed, 
bond, or covenant, and the cauſe or conſideration for it 
is not material; for, there is a ſufficient conſideration 
apparent, namely, the deliberate will of the party that 
made the deed. * And the law would have been the 
ſame in the caſe of the carpenter before- mentioned, if 
the contract had been by ſpecialty. And, therefore, it 
is, that where a contract or agreement is by decd, the 
cauſe or conſideration is not enquirable into on an ac- 


tion upon it; but the party ought only to anſwer to the 


deed, and if he confeſs it to be his deed, he ſhall be 
bound: for every decd importing in itſelf a conſidera- 
tion, namely, the will of him who made it: a contract 
or agreement, where either of them is by deed, is ne- 
ver conſidered as nudum patium. Thus in an action 


of debt upon an obligation, the conſideration upon 


which the party gave the bond is not, at law, enquired 
into, becaufe it is ſufficient to ſay, that it wes the 
obligor's will to make the deed. ; 
But, Mr. Juſtice Wijmot, in the caſe of Pillans and 
Raſe againſt Yan Microp and Hopkins, went fo far as to 
give it as his opinion, that the putting a contract nt 
writing would alone be ſufficient to take it out of the rule 
as to nude pats; upon the ground that this 1:ngle cir- 
cumſtance would be a guard againſt ſurprize, which was 
the occaſion of that rule: it having been held by the belt 
authorities, that, according to the law of nature, the 
5 e | want 
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want of # conſideration was no radical defect in a con- L 334 ] 
tract, if it were entered into upon deliberation and re- 
flection; for, in that caſe, it would be morally good, 
and only require aſcertainment. And Lord Man field 
inclined to the ſame opinion. But there being other 
principles upon which the caſe in queſtion might be 
determined, the court avoided this point. 
I ſhall, therefore, offer to the reader ſome obſerva- 
tions thereupon. oh : T 3 
The maxim, & quod ex nudo pacto non or itur actio, Cod lib. 3 PL 
is derived from the civil law. VVV 
The Roman law divided conventions or agreements *: 
among men into two kinds; namely, Promiſes and 
Contracts. A promiſe and a contract differed in this 
reſpect ſimply ; the former proceeded from the promiſcr 
alone who preferred it, and did not bind until accent- 
ance by the promiſee, ſo that the promiſer till then 
was, at any time, at liberty to retract. A contract 
was the conſent of two or more perſons. to ſomething to 
be given or done. It followed of courſe, that. a pro- 
| miſe accepted immediately became a contract; for, then, 
there was the aſſent of two perſons to the thing * pro- 
miſed; viz. one to perform, and the other to receive. 
Contracts were again divided by the civilians into 
Nominate and Innominate. 5 | 
Nominate contracts were ſo called, merely on ac- 
count of their having had particular forms of actions 
aſſigned to them, ſrom their frequency and general in- 
telligibility. Of this deſcription was letting, hiring, 
partnerſhip, commiſſion, Oc. | | 
Innominate contracts were ſuch as, being more rare, 
and not of the ſame defined and certain nature, the law 
had not provided any expreſs or peculiar form of action 
to enforce, but had left them open to ſuch ſuit as was 
beſt adopted to the occaſion, which was called an action 
in preſcribed terms; and ſeems to have been analogous 
to our action on the caſe, as ditinguiſhed from actions 
of debt, detinue, ejectione firmæ, or the like: ſuch ac- 
tions in preſcribed terms not being diſtinguiſhed by any 
10 lpecikc names, but delineated by circuity and peri- 
10 phraſe : as do ut des. I give you this that you may give vide 2 Black 15 
le me that; which was where one gave money or goods Comm. 44 wo 1 
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[ 336. J ® ona contract that he ſhould be paid money or goods 
„ for them. Of this kind were all loans of money upon 
bond or promiſe of repayment; and all ſales of goods, 

in which there was either an expreſs contract to pay ſo 
much for them, or elſe the law implied a contract, to 
pay fo much as they were worth. Or faczo ut facias, I 

do this for you, that you may do that for me; this was 
where one agreed with another to do his work for him, 
if he would do the work of the former in return; ot 

to do any other poſitive act on both ſides; or to for-. 
bear on one fide in conſide ration of ſomething done on 
the other. As that in conſideration that A. the tenant 
would repair his houſe, B. the landlord would not ſue 
him for waſte. Or it might have been for mutual for- 
bearance on both - ſides; as that in cenſideration that 
A. would not trade to Liſbon, B. would not trade to 
MHarſeilles. Or facio ut des. I do this for you that you 

may give me. that. As where a man agreed to per- 

form any thing for a price, either ſpecifically menti- 
oned, or left to the determination of the law to ſet a 
value upon it. Thus where a ſervant hired himſelf to 

his maſter, for certain wages, or an agreed ſum, here 
. the ſervant was held * to contract to do his ſervice, in 
OH order to earn that ſpecific ſum ; otherwiſe if he had been 
hired generally, for then he was under an implied con- 
tract to perform the ſervice for what it ſhould be reaſon- 
ably worth. Or ab ut factas, I give you this that you 
may do that. As where one agrees with a ſervant to 

give him ſuch wages upon his performing ſuch work. 
Theſe innominate contracts were all included by the 
civil Jaw under the general term of Pata. | 
Pats were by them again divided into pads with a 
conſideration or cauſe ; and pats wanting a conſeueration 
or cauſe. The former included all innominate contracts 
where ſomething was to be given or performed, or, 
vice verſa, fot a conſideration or cauſe afſigned : and for 

theſe, as we have obſerved, an action was given in 
preſcribed terms; for if any one by agreement effected 
any thing (whether that conſiſted in doing ſomething, 
or delivering ſomething, or in omitting, or withholding 
ſomething) hec anime, that another in his turn ſhould 
do ſomething, or deliver ſomething to him, or, vis 
verſa ; the * law did not permit him, in whole 

favor the tffing executed was delivered, or the like, ” 
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be deficient in performing what * was ſtipulated on his 


there were a cauſe or conſideration facti vel traditionis, 
a correſpondent obligation or pact aroſe. 


But pats which wanted a cauſe or confideration, by 


a poſitive law of the Romans, produced no action in the 
civil forum, unleſs in caſes of ſale, which were ſolemn- 
ly ratified, according to a form preſcribed, when they 
were called © Stipulations, from the word “ Stripula,” 
a ſtraw, in alluſion to the circumſtance, that in ſuch 
caſes a ſtraw was given to the purchaſer in ſign of a 
real delivery. And ſuch contracts or pacts, as were 
innominate in reſpect of their having no par ticular form 
Faction aſſigned to them, and were entered into with- 


out a cauſe or. conſideration moving from the party to be 


benefited, were, in reſpect of thoſe circumſtances, called 
Nuda Padta, or mere Naked Pacts. 
It may further be obſerved, that ſtipulations were 


anciently performed at Rome with abundance of cere- 


monies; the firſt whereof was, that one party ſhoi:ld 
interrogate, and the other anſwer to give his con{orit 
ang oblige himſelf, Thus, Quad inter nos * cor venit, 
hoc te dare facere ſpondes, ſpendeo. So that by the ati- 
cient Roman law, ſtipulations differed from promiſes 
and pats, inaſmuch as the former might have been 


made in ſimple and ordinary language; the latter only 


in preſcribed and ſolemn language. The former might 
have been made by writing between perſons abſent; the 
latter by words only and between perſons preſent.” 

So, likewiſe, among the ancient Romans, all volun- 


| fary nominate contraQs were. written either by the 
parties themſelves, or by one of the witneſſes, or by a 
domeſtic ſecretary of one of the parties whom they 


called a Notary, but who was no public perſon as 
among us; and the contract, when finiſhed, was car- 


ried to a magiſtrate, who gave it a public authority by 


receiving It inter acta under his juriſdiction, giving each 
of the parties a copy thereof under his ſeal, 

So that it ſeems, in both inſtances, wiz. as well in 
the caſe of voluntary contracts, as that of ſtipulations, 
in order to give effect to the tranſaction, it was neceſ- 
lary that it ſhould be ſeleminly cenjirmed and ratified in the 
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[*340:] * preſence of proper perſons according to the rules pri 
. 4% = or it had E validit. = 
Nou it ſeems reaſonable to conjeQure, that, when 
this maxim of the Raman law, quod ex nude patto non 
 eritur actio, was adopted and received into our yl. 
tem, it was accepted in its full extent; our law not re. 
cognizing any ceremonies analogous to a ftipulation, 
which feems to have been, not the creation, but the 
ratification of a promiſe or contraCt in form before a 
magiſtrate. . | 1 


3 Black. Indeed Sir William Blackſtone: obſerves, that the rule ; 


| Comm. 157, „quod ex nude patto non oritur actio, does not hold in 
75 ſome Caſes, where a promiſe is authentically proved by 
written documents; and inſtances the cafes of a volun- 

Et vide x Chan, tary bond and of a note of hand. But the former af 
Rep. 157.1Eq. theſe inftances turn upon the ground, that it is an in- 
C4. Abr. 54.5. ſtrument under ſeal and delivered, which binds the par- 


Pl 1. 2 Hard. . 
20. ties and alters their property, though there be no con- 


ſideration; becauſe a man is eſtopped to deny his own 
deed, or affirm any thing contrary to the manifeſt” ſo- 


| lemnity of contracting by delivery: and the latter ſeems 

L* 341. J to me, ſo far as it applies, to be a * caſe of a diſtinct 

|  » ſpecies, and not an exception out of this rule. For as 
long as a note of hand is confined to the parties who fa- 
; dricate it, the want of conſideration is a clear bar to 
recovering any thing upon it, upon the ground that it 
is zudum pactum. And when third perſons become in- 
tereſted in it, the reaſon why it is not open to the ſame 

8 | objection is, that, after it is negotiated, its operation 
Vide 3&4Ann, is governed by the fame law as a bill of exchange, 
© 9. which is the law merchant ; and that is founded upon 
; the Jaw of nature and nations, in which the want of a 
conſideration is no eſſential defect in a contract, as it 13 
| in the civil Jaw. | | TTY 
Vide theſe If the obſervations, already offered, were not ſuff - 
caſes, and the Client to ſhew, that putting a ue contract into writ- 
exceptions tof ing /zmply, will not ſo far alter its nature as, to ſupply 
ce, ita. ! the want of a conſideration, and render it valid with- 

| out that requiſite ; the uniform practice of the court of 
Chancery in refuſing, unleſs under particular circum- 
ſtances, to aid. a covenant under ſeal, if merely vo- 
luntary, ſeems to me to furniſh conviction upon the 
ſubject; for the principle upon which that court with- 
holds its interpoſition in thoſe caſes is, that, on ſuch 

| | covenants, 


00 r AGREEMENTS. | 


| 18. covenants, nominal damages only can be obtained at [342.1 
law; and therefore equity, which follows the law, 8 
will not give a: more ſubſtantial relief. Then, if our 
law, even in caſes of covenants under ſeal, refuſes its 
ſubſtantial aid to the parties, either at law or in equity, 
claiming under a voluntary contract, though executed 
with all poſſible ſalemnity, accompanied with a ö E- 
| LIVERY, and under /; which are forms as ſolemn 
and notorious as thoſe uſed in a ſtipulation among the 
Romans, a fartiori, will it refuſe any aſſiſtance to in- 


force a voluntary contract, that wants every of theſe 


ceremonies, except that of being written. . 23 


Having ſubmitted to the reader the foregoing obſer- Dr. and stu- 
vations upon the ſubject of nude agreements, I ſhall dent, lib. 2. 
now recall his attention to that of the cauſe, or conſi- P. 24. 
deration upon which a contract may be ſupported. | 

And it is to be obſerved, that ſuch a cauſe or conſide- 
ration may ariſe and be created in two. ways: | 

Firſt, by ſome act to be done by the one party, for 
the benefit of the other party. 5 | > 

* And any thing, however trifling, to be done by [ * 343-] 
the plaintiff, will be a conſideration ſufficient whereon 
to ground an action. As if A. demiſes certatn lands Sir Anthon 
to B. rendering- rent, and B. aſſigns the ſame to D. ud. Alba 
and after the aſſignment rent become due; and D. in 6, NE 
conſideration that A. will ſhew him a deed by which it Car. 70. 
may appear that ſuch rent is due, aſſumes and promiſes 
to A, forthwith to pay the ſame: if A. ſhews D. the 
indenture of leaſe, by which it appears that ſuch rent 
is due, A. ſhall have an action upon this promiſe againſt 
D. the ſhewing the deed being a ſufficient conſi- 
deration. . | | 
So where G. brought an action of aſſumpſit againſt Dyer 272. Pl. 
R. and declared that, whereas T. was in debt to G. 31. note zr. 
and C. L. appointed R. and delivered to him 500. to 
pay it to G. in part payment of his debt; upon which 
G. came to R. and demanded his 50/. and he anſwered 
that he had occaſion for it, and was not at leiſure, but 
if he would come ſuch a day, he would pay him; at 
which day he came, and the other refuſed to pay him. 

Per Popham et Yelverton, here is another conlidera- 
tion belides the debt: the creditor is to come to the 5 
8 8 7 houſe 
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£* 34+] * houſe of the defendant to fetch the money. Judgment 
for the- plaintiff. | | 9 | 

1 Roll Abr. az. Secondly, A conſideration may ariſe-or be created, 
PL. 25. by .doing or permitting ſomewhat to be done to. the 

p _ prejudice or Joſs bf one of the. parties. So that it is 
not abſolutely neceſſary that the conſideration for a 

| contract imports ſome gain to him that makes the con- 
tract; but it is ſufficient that the party, in whoſe favor 

the contract is made, foregoes ſome advantage or be- 
| | nefit which otherwiſe he might have taken or had, or 
, ſiuffers ſome loſs in conſequence of placing his conh- 
19 H. 6.49. , dence in another's undertaking : Thus, if a carpenter 
1 5 promiſe to repair my houſe before a certain day, and 
he does not do it, by which my houſe falls, I may have 

an action on the caſe againſt him. £5 3509s 

Lane v. Mat- 80, where A. brought an aſſumpſit againſt B. and 
lay, Hob. 4.5. ſhewed that W. B. father of B. deceaſed, was indebted 
S. C. Cro. J. unto A. in 200. and that C. and D. were bound unto 
34%. W. B. by two ſtatutes ſtaple in 200. and that W. B. 
| delivered thoſe ſtatutes unto A. that he.might thereby 

{ *® 245. ] be ſatisfied the debt due unto him * from W. B. and 
| that B. pretending to be executor to his father, in con- 
ſideration that A. at his inſtance, would deliver unto 

him the ſaid ſtatutes, promiſed to pay him 5ol, at one 

day, and 50. at another; and averred, that he deli« 

vered the ſtatutes, and that B. paid him-4o/. of the firlt 

50l. and the reſt he had not paid; and A. had judg- 


ment: the judgment on a writ of error brought, was | 

aſirmed, For, though it did not appear that B. was, 

but only that he pretended to be, executor, and fo could [-< 

make no profit of the eſtate; yet, becauſe the ſtatutes | 2 

were delivered to A. with intent to procure him ſatiſ- n 

faction ſo as he might cancel them, or take compoſition It 

for them: and that A. at the inſtance of B. and in t! 

hope of his promiſe, did deliver them out, and deprived ol 

himſelf of that means, it was held a ſufficient conlide- - 

1{10n. 5 | x tf 

Dver 252 Pl. So, on an action on the caſe ſur aſſumpſit againſt 8. th 

3, in note, et there was an agreement between A. and B. that A. of 
vide Civ. Eliz. ſhould have a leaſe of B. with divers covenants. At | 

. „ the time appointed for ſealing it A. refuſed, on ac- ter 

count of inſerting a new covenant reſpeCung repi- ar 

rations. Upon which S. ſtanding by, took upon him- Wil 


elf that if A, would ſeal, he would make the repara- 
; x tions. 


| : 


© OF: AGREEMENTS: \ 


| | 

* tions. And it was adjudged a good conſideration to 5346.1 Vn 

' ſupport the action againſt S. although the ſealing the 2, | 

deed was no advantage to him. e I 
So, where D. an attorney brought an action on the Bidwelly,  * 

caſe againſt A. executor of B. and counted, that, ag hag» _ | f 

whereas he had in Michaelmas term, 14 Jac. proſe- C En = 5 

cuted an attachment of privilege againſt B. returnable 75, 849, 881. 

in Hilary term, B. knowing of it, in conſideration tate 

at B. 's requeſt D. would forbear to proſecute the ſaid 

writ any further againſt B. he (B) did promiſe to pay | 

him 5o/l. and then avers, &c. After a verdict, it was n 

moved- in arreſt of judgment, firſt, that it was not al- + 

ledged, that the plaintiff had any juſt cauſe of action. 

Secondly, That this ation ſtill remained. But the 

court nevertheleſs. gave judgment againft A.: for, firſt, 

Suits are not preſumed cauſeleſs, and the promiſe 

argues cauſe, in that he deſired to ſtay off the ſuit. (OE 

Secondly, Though this did not require a diſcharge of 

the action, yet it required a loſs of the writ, and a de- 

lay of the ſuit, which was both benefit to the one, and 

a Joſs to the other. And the court held, that an action 

of debt would have lain againſt the defendant's teſtator 

for the 500. being a ſum * of money due upon a con- [* 245. ] 

tract in which he received guid pro quo; for the for- 

bearing of à ſuit was as beneficial in ſaving, as ſome 

other things would have been in gaining. | | 
Again; where in an aAion upon the caſe the plain- weyyys caſe, 

tiff declared, that whereas C. was indebted to J. S. 4 Leon. 110. 

and J. S. to the defendant; the defendant, in conſi- 


f deration that the plaintiff would procure J. S. to make 
i a letter of attorney to the defendant to ſue C., pro- | Rs 
; miſed to pay and give to the plaintiff 10/, It was ob- 1 
1 jected, that here was not eny conſidecation- to induce 1 
n tie aſſumpſit; for, that the defendant, by this letter 
4 of attorney, got nothing but his labour and travail: 
but, the exception was not allowed of; becauſe, in 
this caſe, not ſy much the profit which redounded to 
3 the defendant, as the labour of the plaintiff in procuring 
"I of the letter of attorney, was to be reſpected. N | 
at So, if one board another's wiſe for a year, and, af- 3 Bulſt. 187. 
c ter that year is paſt, the huſband come to the landlord i Roll. Rep 3817, 
"= and promiſe him that, in conlideration he will board his 1 : 2 
n- wife for a year longer, he will then pay him for this 12. 


oy | year | n 


* 


OF THE CONSIDERATION 


[ * 348. ] year and * for that which was paſt before; this is # 
|  '.__ good conſideration to raiſe a contract by way of afs 
Tor Og v. ſumpſit. And the reaſon is, that the landlord is at 
where faut Prejudice by this; for, probably he would not have 
bound, upon fojourned the wife for the laſt year, if it had not been 
ground or ſale for the promiſe of payment of the firſt money. 

— beingdelayed. If a conſideration is executed, and does not go along 

. ee 133 with the contract, but is entirely paſt, and the contra 

X x Roll Rep. is merely ſubſequent; it is not a ſufficient conſidera- 

415. Jeremy v. tion to ground a contract upon, unleſs ſomething ariſe 

e a between the parties that is meritorious. As if one, 

. Eliz. 442. . : g 

1 Roll Abr. 51, in Conſideration that I have built him a houſe, quitted 

Pl. 1. 2 Bulſt. him of a treſpaſs, diſburſed money on his account, or 

73-2 Leon. 2258. ſuch like, promiſe me to do any other thing, or pay me 

- ſo much money; theſe have been held not to be con- 
ſiderations: becauſe there appears nothing but the con- 


ſideration perſetily pas, without ary 5 incident 


thereto to continue it. This therefore is but nudum 
Dyer 272. So, where a maſter promiſed to two men, that in 


conſideration they had bailed his ſervant out of priſon, 
349. J he would fave them * harmleſs; it was held that this 
did not bind him: becauſe he had no benefit, nor they . 
prejudice by his promiſe. | : | 
But we muſt take care to diſtinguiſh ths kind of 
caſe from thoſe, where, although ſome part of the con- 
ſideration appears to be paſt, yet it is all but one tran- 
ſaction. As where one, being poſſeſſed of a ſhop, 
2 Bullt. 73. agreed to demiſe it to another, paying to him 40s. by 
the year, and 10s. for the laſt quarter; and for the 
perfecting thereof each gave the other 15. And aſter- 
wards, in conſideration of the premiſles, the leſſee pro» 
miſed to give the leſſor 30l. and aſſumed to pay it; in 
conſidetation whereof, and in performance. of the con- 
tract, the leſſor made a leaſe to the leſſee accordingly. 
It was objected, that there was no good conſideration 
expreſſed to raiſe the promiſe for the 3ol. the ſame be- 
ing grounded upon a conſideration that was paſt, per- 
tect, and executed, and ſo no good confideration. &« 
per curiam. The leaſe here is made after the promike. 
| The agreement is in performance of all, not of | 
„ part. Ic was on the leſſor's part to make 
| 7 leaſe to the defendant, and on his part to pay the 


He | rent of 40s. and the 30l. in conſideration of * 
ä a dan 


As CONSIDERED IN EQUITY. - 


# quiet enjoyment of the fame, which is a good promiſe, [ *:g50. 3 
founded upon a good and ſufficient conſideration. | 

So, where the plaintiff was poſſeſſed of certain lands peate v. Ua- 
for a term of years, and, in conſideration that he had ger, Cro. Eliza. 
occupied the lands and paid the rent, the defendant 9+ 
promiſed to ſave the plaintiff harmleſs : the plaintiff 
was diſturbed, by his cattle being diſtrained. Now, 
though the occupation and rent was faid to be paſt, yet, 
as the plaintiff continued in poſſeſſion, and was ſtill to 
pay rent, that preſerved the confid. ration, and it was 
held good. 5 „ 

So a contract made ſubſequent by one, in conſide- Cro. Car. 409. 
ration of another marrying his daughter or couſin, 3 Salk. 96. 
which is as a gift in frank marriage, is good, 

Again; a contract on a contideration executed is Hodge v. Vava- 
good, if there were a duty before : and, therefore, or. 1 Roll Rep. 
where the plaintiff declared, that ſuch a day the defen- e en 5 
dant was indebted to him in ſo much, and, in conſide- 198. g 
ration thereof, afterwards, to wit, ſuch a day, the de- 

ſendant promiſed to pay; this is not a * conſideration [ * 351. ] 
paſt, but the continuance of the debt raiſes a promiſe 

and an action. | | | 

This ſeems to be the principle that governed in the Church v. 
caſe of Church and Church; there, in aflumplit, the Church, 
plaintiff declared, that, whereas he had at his own 1. $79: 280. 
charges buried the defendant's child, the defendant 
promiſed to pay him his charges. And judgment was 
given for the plaintiff, and yet the contideration was 
paſt. But by the 43d of Elizabeth the father was bound 
to bury his child. | | | 

So, where the plaintiff declared, that, in confide- Warren v. 
ration that he had bought three parcels of land on ſuch Myc, gie. 

a day, the defendant afterwards promiſed to make him . 
a ſufficient aſſurance; here the conſideration was ad- 

judged not to be abſolutely paſt; for the aſſurance was 

the fubſtance of the ſale. 8 

And if the thing be founded on a prior moral obli- 2 Black ft. 
gation : as a promiſe or contract to pay a juſt debt, C. 415. 
tiough bound by the ſtatute of Limitations; this will | 
nat be nudum pactum. 8 | 
And a conſideration paſt will be a good ground to 1 Roll Ai ui. 

Yor. l. N | maintain C. Fiz. 254. 

| 4 
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or CONTRACTS OR AGREEMENTS 


maintain an action upon a * ſubſequent promiſe or con- 
tract, where the conſideration is ſtated to have been at 
the defendant's ſpecial ſuit and reque/t; for the pro- 
miſe, though it follows, yet is not naked, but couples 
itſelf with the ſuit or requeſt before, and the merits of 
the party procured by that fuit or requeſt, As for in- 
ſtance, though a promiſe to pay 101. for that W. R. 
was bail for my ſervant is not good; yet a promiſe to 
pay 10/. for that he was bail for him at My requeſt 
is good. 5 

Thus where A. requeſted B. to give his credit for 
two ton of wine, amounting to 501. for one C. to D. 
and B. thereupon gave his bond of 100. for the pay- 
ment of that 50. and for the non-payment thereof was 
fued, and enforced to pay 70l.; and, ſhewing this to 


A. he, (A) in conſideration thereof, aſſumed to pay 


the 70l. unto B. fuch a day. It was objected, on aſ- 
ſumpſit brought on this promiſe, that it was not ſuffi- 
cient. But the court held that, becauſe C. upon B.“ 
undertaking at A.'s requeſi, had credit given him by 
D. and that B. was damnitied by reafon thereof, which 
in conſcience A. ought to fatisfy, the conſideration was 
ſufficient and not paſſed. 1 N 
* A mere ſtranger to a meritorious act done to a third 
perſon cannot thereupon found zn aflumipſit applicable 
to himſelf: therefore, where one in an aſſumpſit de- 
clared that, in conſideration one A. would permit the 


Poote,lbid.318. Gefendants to fue another in his (A.'s) name, they 


promiſed to pay the plaintiff a ſum due from A. to him, 
that was held no good conſideration to ſupport the ac- 


tion ; for the plaintiff did nothing of trouble to himſelf 


or benefit to the defendant, but was a mere ſtranger to 
the conſideration, : > 
But, where a promife was made to the father, that, 
in conſideration he would perform ſuch a cure, the fa- 
ther ſhould be paid ſo nuch and the daughter ſo much; 
there the nearneſs of the relation carried the benefit of 
the conſideration to the daughter, and it was held that 
the might maintain an aſtumpſit. 8 
Where forbearance of ſuit is the conſideration of an 
aſſumpſit or agreement, two things muſt be obſerved: 
firſt, the forbearance muſt be general, or for a particu- 
lar time certain, and not uncertain. And, therefore, 


where the declaration was, that, in ee tbe 
plainti 


As CONSIDERED IN EQUITY, 


plaintiff would abſtain from proſecuting the * defendant | 1 * 354] 
for a debt, the defendant would pay it before fuch a | | 
feaſt 3 there, inaſmuch as it was to forbear, and neither 
mentioned whether it was a total forbearance, or for | 
a time certain, it was held ill. WED. - | 

But where the conſideration was for a forbearance Lutwitch | 
for a reaſonable time, it was held good; and that the 8 
| ; : a . Eliz, 19, 
court ought to judge whether it was a reaſonable time pl;jtips vv. 
or not ſo, And, where the declaration fet forth, that Sacktord, 
the defendant was indebted to the plaintiff ; and that, Ibid. 455. 
in conſideration thereof, and that the plaintiff would 
not implead the defendant, the defendant promiſed to 
deliver the plaintiff fourteen quarters of barley : this 
was held good. 9 | | SAT AR 

Secondly, it muſt be from a ſuit or matter in which 
the defendant, or the perſon from whom the debt or Re 
thing is ſaid to be due, is chargeable. | | 
Thus, upon an action on the cafe for a promiſe\Hummers | | 
ſetting forth that the defendant's fon died indebted to . Hunton, 
the plaintiff; and that the defendant, being his mother 75: 
(but not ſtating that ſhe was executrix or adminiſtra- 

trix to him, or that ſhe had any effects of her ſon's in 
ber hands) promiſed, that, if the plaintiff would for- 4 3551 

bear to ſue for his debt, ſhe would pay it: this was 
adjudged to be no conſideration; becauſe ſhe was not 
liable to any ſuit, ſo that the plaintiff had no prejudice 
by ſuch forbearance. Ko , 

But where a ſurety, having paid the debt of his prin- 3 Salk. gs. - 
cipal who was dead, told his executor that he had paid 
the money, who thereupon promiſed to repay him, if 
he would forbear till ſuch a day: it was adjudged a 
good conſideration z for the executor was bound in 
equity, though not at law, without a promiſe, 

And idle and inſignificant conſiderations, are looked 
upon as none at all; for, whenever a perſon promiſes 4 
without a benefit ariſing to the promiſer or loſs to tlie 

promiſee, it is conſidered as a void promiie. | 
Thus, if a man be arreſted upon a void arreſt, and Randall u. Har. 

another, in conſideration of ſetting him at liberty, pro- ver, Godb. 353% 

| miſes to pay the debt; if the arreſt be unlawful the 

| Conſideration is not good, 


— : 


/ 


* 
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* 356. ] And where a leſſee promiſed that, in * conſideration 
| ee 0 the leſſor would forbear to diſtrain his corn unſhocked, 
"Wed 73. „ge would pay his rent that was due: this was adjudged 
to be no conſideration, becauſe ſuch corn was not dif. 
trainable. ED N 
Lee v. Neu- 80 where the defendant promiſed that, if the plain- 
comb, Hard y;. tiff would accept the defendant for his paymaſter, for 
Et vide 9 H. 5. a debt due to the plaintiff by a ſtranger, and would for- 
ge" Ot. bear the defendant ſix months, he would pay the debt: 
| tit was adjudged no conſideration, becauſe the plaintiff 
might ſue the ſtranger notwithſtanding, and therefore 
was at no prejudice. | 


Latch the. But, it is ſufficient. if there be à colour whereon to 
Dyer 272.31. found a ſuit. In ſuch caſe forbearance is a good con- 
Nee. ſideration. As in Mhitpool's caſe, where an infant 


bought velvet and filk and died, and the mercer came 
to his wife, being his executrix, and faid, that if ſhe 
would not pay him he would ſue her, and the wife 
promiſed in conſideration of forbearance to pay him: 
this was held to be a good confideration, upon the 
| ground of the colour for a ſuit, ſhe being executrix. 
* 2579,] Where the day given is the conſideration, * it need 
not be ſet forth how the debt accrued. | „ 
Woolaſtan v. Thus, where A. brought an aſſumpſit againſt B. and 
Webb, Hob. 18. declared that, whereas B. did owe him 300. in conſi- 
deration that A. the 28th day of Auguſt 1610, had 
given day to B. for payment of the ſame money until 
the gth of October following, B. did aſſume to pay it 
him the fame gth day; upon an iſſue non-aſſumpſit, 
it was found for A. and it was aſſigned for error, that 
it was not ſhewn for what the defendant was indebted: 
but the judgment was affirmed; for, the debt was not 
in queſtion, as if it had been an ordinary indebitatus 
aſſumpſit, here the debt itſelf is the only conſideration 
of the promiſe, for there it muſt appear to the court; 
but, here, it was the day given, that was the expreſs 
conſideration. And though it were true that there 
muſt alſo be a debt, yet this was allowed in the pro- 
miſe, being actual, and allo found by implication in the 
verdict. | 2 3 be; 
A In executory contracts, if the agreement be that 
— Po vent one ſhall do an act, and, for the doing thereof, the 


177, 214. other ſhall pay, Sc. ſo that the conſiderations are mutual; 
3 Salk. 5s. Pau 15 "the & 


— 


AS CONSIDERED IN EQUITY. 


the doing of the act * is a condition precedent to the [* 358. ] 
payment, and the party who is to pay will not be com- 

pelled to part with his money, till the thing be per- 

formed for which he is to pay. N 

But this rule admits of theſe diverſities. Ibid. 

Firſt, If a day be appointed for the payment of the 48 E. 3. 2. 3. 
money, and the day is to happen before the thing can be 7 ene 
performed, an action may be brought for the money , Send: 514 
before the thing be done; for, it appears the party re- 
lied upon his remedy, and did not intend to make the 
performance a condition precedent. | | | 

Secondly, Where a certain day of payment 1s ap- =—_ ee ggg 
pointed, and that day is to happen ſubſequent to the Beers 
performance of the thing to be done by the contract; 1 Roli 414.45. 
in ſuch caſe performance is a condition precedent and Pyer 30. Pl. 

muſt be averred in an action for the money: for every s? 
man's bargain ought to be performed as he intended 
it; and when he relies upon his remedy, it is but juſt, 
that he ſhould be left to it according to his agreement: 

but, on the contrary, there is no reaſon that a man 
ſhould be forced to truſt where he never meant it. And, | 
therefore, if two men ſhould * agree one that the other f * 250-1 
ſhould have his horſe, the other that he would pay ten | 
pounds for him; no action would lie for the money 
until the horſe were delivered. | 

But, Thirdly, If another in conſideration, that I. 1 
promiſe to do ſuch a thing, promiſe to do another thing 3 ; 
tor me, or pay me money at ſuch a day; here I need 3 Bulſt. 87. 
not alledge that J had performed what I had promiſed, 
but I may have an action againſt him for his not per- 
forming his promiſe to me; becauſe the conſideration 
and foundation of his promiſe to me was the promiſe I 

made to him; it is promiſe for promiſe ; and that is 
the conſideration and not the performance, and each 
party bas a right of action againſt the other for non- 
performance. And it is a general rule, that, when the 
defendant has a remedy for the conſideration of a promiſe, 
that conſideration need, not be averred to be performed: 
as if, in conſideration that A. promiſes to deliver me 
to my uſe a cow, B. promiſes to deliver A. 50s. Here 
B. may bring his action without averring the delivery 
of the cow. So if I covenant to matry a man's daughter, 5 H. 7. 10, 
and he covenants to give me a hundred pounds, either party 


may 
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OF CONTRACTS' OR AGREEMENTS 


may ſue the other without averment of “ performance 
on his part. Apain, If it be mutually agreed between 
A. and B. that A. ſhall, before Zady-Day following, 


convey over all her eſtate and intereſt in the real eſtate 


of B. deceaſed, to C. and her heirs; and, in conſide- 
ration thereof, C. ſhall, before that time, pay to A, 
2.51. and convey unto her and her heirs ſo much of the 
faid real eſtate as ſha!l amount to 5ol. per annum, and 
enter into a bond of 2000/, And B. at the ſame time, 
in conſideration that A. promiſes to perform her (A's) 


15 part of the agreement, promiſes to perform her (B's) 


part of the ſame. Here neither party, on bringing an 
aſſumpſit, need aver performance on her part. For 
the performance is not /ub modo or conditional, but 


. abſolute and reciprocal by reaſon of the agreement; 


Salk. 21. Hob. 
88. 


163. ] 


Beard v. Nu- 
thall, i Vern. 
427. 


for, it is not in conſideration that A. ſhould convey all 
her eſtate, c but in conſideration that ſhe agrees to 
do it. And the conſideration upon which the action 
ariſes, 1s the mutual promiſe to perform the agreement, 

Mutual promiſes muſt be both binding, as well on 
the one ſide as the other; and muft be both made at the 
ſame time, or elſe they will be both nuda pada. 

A contract or agreement may be ſupported either by 
a valuable conſideration: as marriage, work done, 
Sc. or by a good conſideration : as, that of blood or 
natural affeQion between near relations; the ſatisfac- 
tion accruing from which the law eſteems an equiva- 
lent for whatever benefit may move from one near rela- 
tion to another, 5 Ng f 
Ihe cafe of Beard and Nuthall furniſhes an inſtance 
of the latter deſcription. There B. (whoſe huſband 
after marriage entered into a voluntary bond to ſettle a 


Jointure of a certain value on her, and afterwards ſet- 


tled land of the ſtipulated worth, whereupon the bond 


was delivered up to be. cancelled) her huſband being 


dead and ſhe evicted, filed a bill praying that ſhe, there 


being no creditors, might, as adminiſtratrix of her 


huſband, retain out of his perſonal eſtate againſt the 
defendants, who claimed a ſhare of the perſonal eſtate 
under the ſtatute of Diftributions, to the value of her 
jointure. And the court decreed that, in regard the 


wife was now become entitled to dower, ſhe-ſhould 


proceed at law for the recovery thereof; and that 
what the ſame ſhould fall ſhort in value of the jointure, 


ſhould be retained by her out of the perſonal eſtate, 


notwithſtanding 


AS CONSIDERED-/IN EQUITY. 


& notwithſtanding her bond was after marriage, and vo- [ 362. ] 
luntary, and delivered up to be cancelled : for the de- 5 
livery up of the bond could no way bind her intereſt. 
Various other conſiderations may be made the foun- 

dation of a contract or agreement, according to the 

reſpective objects thoſe who contract have in view: 

therefore if an agreement be made to ſave the honor 

and reputation of a family, a court of equity, willing 

to lay hold of any juſt ground to uphold it, will con- 

ſider the eſtabliſnment of the peace of a family as a good 
conſideration. : 

Thus in the cafe of Stapilten againſt Stapiltan, the 1 Atk. 3. 

point in which, material to our preſent purpoſe, 

aroſe on an agreement entered into by a father and his | 1 
| ſons (he having two, the eldeſt of whom was by the | in 
ſame mother, but illegitimate, being born out of wed- » | 
lock; but that fact at the time of the agreement un- 

known to the ſons or to any other perſon, the father 

and mother having long lived together as huſband and 

wife, and being actually ſo when it was entered into) 

the conſideration whereof was ſtated to have been for 

ſettling * and perpetuating all the manors, &c. in the [* 363. ] 
name and blood of the Stapiltons; for making proviſion 

for his two ſons, &c. and for preventing diſputes and 
controverſies that might poſſibly ariſe between them, 

or any other perſons claiming an intereſt in all or any 

of the eſtates therein-mentioned ; for barring all eſtates 

tail, and for anſwering all and every the purpoſe and 

purpoſes of the parties thereto, and for and in conſide- 

ration of the ſum of 55. It was held by Lord Hard- 

wicke, in a diſpute between the eldeſt and the youngeſt 

ſon, that the circumſtances recited in the agreement 

were a proper conſideration for it, and he decreed a 

ſpecihc execution of it againſt the legitimate fon. 

o where a covenant for ſettling lands, entered into Winman v. 
by the uncle in favor of his nephew, who had diſo- Roper, 1 Chan, 
bliged his father by marriage, was recited to have been P. *# 
made with an intent to reconcile the nephew and his 
father, and for natural affection: this was held to be a 
good conſideration for the agreement. 


And, in the caſe of Cann verſus Cann, Lord Maccles- Cann v. Cann. 


or CONTRACTS OR AGREEMENTS 


[* 364. ] field, we have ſeen, was of * opinion, that the com- | 


Et ſupra, et 
vide, Gilmore 
v. Eattiſon, 1 
den 4.5. C. 
2 Vent. 553. 
Ft vide, 2 Vea. 
284. | 


promiſe of a doubtful right was a ſufficient conſidera. 
tion for, and foundation of an agreement. 4 

And the common law, in ſome caſes, conſiders the 
entruſting a thing with another, and his undertaking 
reſpecting it, as a conſideration in itfelf for his faithful 
diſcharge of the truſt; and, therefore, though an ac- 


tion will not lie for not doing a thing, where there is 


* Bracton, lib. z. 
100. 
Vid. Supra, 254. 
Lib. 3. tit. 27. 
684. 


1365.) 


Vide 1911 6.49. 
Bro. tit. ac ſur 
Je Ca. 24. 48 E. 
3. 6. 


no conſideration to uphold a contract to do it; yet, 
where there is a delivery of goods and chattels to a per- 
ſon, who undertakes' to carry them, or do- ſomething 
about them gratis, without any reward for ſuch hi; 
work and carriage, an action will lie on this bailment, 
if there be a neglect in the management by which the 
goods are ſpoiled, The obligation in this Caſe ariſes 
ex mandato, and is called in Bracton, Mandatum. Vin- 
nius, in his commentary on Fuftinian, defines manda- 
tum to be contractus quo aliguid gratuito gerendum con- 
mittitur et accifitur. This undertaking, we have ſeen, 
obliges the undertaker to a *' diligent management. 
Bratton ſays, contrahitur etiam obligatio non ſolum ſcript 
e. verbis, ſed et conſenſu, ſicut in contractibus bone fidei; 
ut in * emptionibus, venditionibus, locationibus, conduc- 
tionibus, ſocietatibus, et mandatis. | | 
This diſtinCtion is clearly taken in 11 H. 4. 33 

where an action was brought againſt a carpenter tor 
that he had undertaken to build the plaintiff a houſe 


within ſuch a time, and had not done it; and it was 


adjudged the action would not lie, there being no con- 


Wheatly v. 
Lowe, Co, 


, Ja. 667. 


ſideration. But there the queſtion is put to the court; 


what it he had built the houſe unſkilfully ? and it was 


agreed, that in ſuch caſe the aCtion would have lain. 
So on an action on the caſe declaring that, whereas 


4s. (being obliged to J. S. in 40l. for the payment of 


20]. and the bond being forfeited) delivered 10/. to M. 
to the intent that he ſhould pay it to J. S. in part of 
payment without delay; in conſideration whereof M. 
aflumed, &c. It was aſſigned for breach that M. had 
not paid the money, whereupon J. S. had ſued L. for 
the debt, and on non: aſſumpſit pleaded, there was 3 
verdict for the plaintiff. And it was moved in arreſt 
of judgment, that here was not any conſideration; 

[les becauſe 


W Cc& = 


upon, and that the undertaking was -nudum pattum, 


AS CONSIDERED IN EQUITY. 


becauſe it was not * alledged that he delivered it to M. [ 366. 
at his requeſt; and the acceptance of it to deliver to 


another without delay, could not be any benefit to M. 


to charge him with this promiſe. Sed non allacatur; for 


being that he accepted this money to deliver it, it was a 
good conſideration to charge him. And judgment for 
the plaintiff, which was affirmed on writ of error. | 1 

This point was finally ſettled by Holt and all the coggsv. Bar- 


Judges in the celebrated caſe of Coggs and Barnard ; nard, L. Raym. 


which aroſe upon an action upon the caſe, wherein the 85 - Me : 
plaintiff declared, that, whereas the defendant aſſumed Salk. 26.3 Salk. 


ſafely and ſecurely to take up ſeveral hogtheads of 11. 


brandy then in a certain cellar in D. and ſafely and 


ſecurely to lay them down again in a certain other cel- 
lar in W. the ſaid defendant, and his ſervants and 


agents fo negligently and improvidently pur them down 


again into the ſaid. other cellar, that, for want of care 
in the defendant, his ſervants and agents, one of the 


caſks was ſtaved, and a great quantity of brandy was 


ſpilt; a motion was made in arreſt of judgment, be- 


cauſe .it was not alledged, in the declaration, that the 
defendant was a common porter, nor averred that he 
had any thing for his pains. And as to the objeCtion, 


that there“ was no conſideration to ground the promiſe [ * 367. ] 


Holt, Chief Juſtice, and the reſt of the court anſwered, 
that the owner's truſting the bailee with the goods, 
was a ſufficient conſideration to oblige him to a careful 


management. Indeed if the agreement. had been exe. 


cutory, to carry theſe brandies from one place to ano- 

ther ſuch a day, the defendant had not been bound to 

carry them; but this was a different caſe; for aſſump. 

lit did not only ſignify a future agreement, but in ſuch 

a caſe as this, it ſignified an actual entry upon the 

thing, and taking the truſt upon himſelf. And if a man 

will do that, and miſcarries in the performance of his 

truſt by reaſon of groſs neglect, an action will lie againſt 

him for that, though nobody could have compelled him 

to do the thing. * | 

It is held upon the ſame principles, that, if I pro- Dr. and stud. 

mile another to keep him certain goods ſafcly to ſuch a Pial 2. cap. 24. , 
ume, and, after I refuſe to take them, there lies no ac- 212. "T 


, . . . 0 2 Aſl. 28. 
non againſt me for it. But if I take them, and they be 7 141. ö 


afterwards loſt or impaired through my negligent Keeping, 


there an aQion lies. 


It 


OF CONTRACTS OR AGREEMENTS, ae. 


I 368. At is not neceſſary that, in contracts or agreements, 
fg the conſideration ſhould be expreſſed; it being ſufficient 
1 Vez. 450. if it can be collected out of them from circumftances; 
en and, therefore, although, in Lord Baltimore's caſe, 
| which aroſe. on an agreement concerning the bounda. 
ries of two provinces in America, nothing valuable was 
given on the face of the articles as conſideration ; yet, 

Lord Hardwicke held, that the ſettling boundaries, and 
peace and quiet, was a mutual conſideration on both 
| ſides; and would, in all caſes, make a conſideration to 
ſupport a ſuit in the court of Chancery for performance 

of an agreement for the ſettling them. as 
vide 1 Leon. And it is ſaid that, if a man bargain and ſell his land 
170. Moore by deed indented and inrolled without expreſſing any 
oy 7a B1 5 conſideration, the bargainee in pleading will not be 
Pl. 14. Dyer obliged to aver payment of money, becauſe it is ne- 
91. b. in note. ceſſarily implied; and a diſtinction is there taken be- 

tween caſes where any other conſideration than money, 
and where no conſideration whatever is expreſſed. Sed 
guære. e e e 
* . ]- But, if an expreſs conſideration appear upon “ the 

; Vide Bedell's face of a contract or agreement, the better opinion 

-, caſe,7 Rep. 40. ſeems to be, that, if it be inſufficient to ſupport the 

contract, no other can be implied. 

„ And Lord Macclesfield, in the caſe of Edwards and 
LadyWarwick, Lady Warwich, ſaid, that he took it to be clear, that 
2 P. Will. 176. if one voluntarily, and without conſideration, cove- 

nanted to lay out the money in a purchaſe of land to be 

ſettled on him and his heirs : a court of equity would 
compel the execution of ſuch a contract, though merely 

Quzre, If the voluntary: becauſe in all caſes, where it is a meaſuring 

| Intent in favor caſt between an-executor and an heir at law, the latter, 
of the heir be in equity, will have the preference. 


- 


* 


not a ſufficient 
conſideration | 
to ſupport the EE 
covenant ? 4 


Ot 


e 


Ok the Interpretation of Contratts or 
Agreements, Kc. 4 


ONSTRUCTION is the drawing an irferenge, 
'$ by the aid of reaſon, 'as to the intent of an in- 
ſtrument from given circumſtances upon principles, 
deduced from men's general motives, conduct, and 
actions. : * 
It has been already obſerved, that in all contracts 
and agreements, the parties ſtipulating muſt reſpec- 
tively aſſent to that which is concluded upon between 
them, and that ſuch conſent muſt be made evident to 
third perſons by certain ſigns, expreſſing the intentions 
of the parties, and heads of the contract. And ſince 
theſe ſigns may ſometimes be taken-in different ſenſes, 
it is neceſſary there ſhould be ſome rule to tind out that 
which is true and genuine. If, then, we reflect upon 
the object for which contracts and agreements are en- 
tered into, we ſhall find, that it is to raiſe an obliga- 
tion concerning that which is intended to be accom- 
pliſhed, * when the parties engage in fuch contract or [ 3791. J 
agreement; for that a contract or agreement, in what- | 
ever terms it may be expreſſed, cannot be carried be- | 
yond the intent of the parties at the time of entering 
into it, is clear from the nature of its conſtitution ; -- 
one eſſential ingredient being, “that it is entered into 
freely, of the parties own accord.“ | 5 | 
Therefore, if a man grant by his deed, that if J. Co xi. 146, - 
S. be not yearly paid the ſum of 10s. then he may dil- 147, 
train for it in his manor of Dale; this is, by infe- 
rence of law, a good rent-charge ot the manor : 
becauſe he has given the grantee a power to diſtrain, 
if ſuch a yearly ſum be not paid him, and the manor 
being thereby charged with the diſtreſs, is, conſe- 
quently, charged with the rent for which the diſtcels is 
given, But no writ of annuity lies for it, becauſe there 
is no grant of the rent by the grantor. 1 
So, if a rent be granted to A. with a clauſe in the 2 Roll Abr. 428. 
ant that if the rent be behind, a ftranger ſhall diſ- 
tram for it for the uſe of the grantee; this, in con— 
ſtruction of law, is a good rent-charge in A. and 
a ciſtreſs, limited to a ſtranger for his benefit, is, in 
| „ 
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Salk. r54. Pl. 2. 
Vide 1 Vern. 
34 t. Pre. Chan. 


OF THE INTERPRETATION 


effect, making the ſtranger the grantee's ſervant for 
this purpoſe; and what a man may do by one ſervant, 
he may do by himſelf or any other. 1 | 

The court of Chancery proceeds upon the ſame 
principle, when it holds, that if a term be raiſed for a 
particular purpoſe, in purſuance of marriage articles, 


it ſhall, when that purpoſe is anſwered, fall again into 


the inheritance, and ſhall not be aſſets to pay any debts, 


but what affe& the inheritance: as bond debts and debts 
of a ſuperior nature, and not ſimple contract debts. 

But a contract ſhall be carried in equity to the full 
extent intended, if, by any conſtruction, the words can 


be made to effect it. 


1731 


Thus, if there be a truſt to raiſe money out of the 
profits of an eſtate, it implies, in equity, a ſale, if the 
ſum cannot be raiſed conveniently within the time 
limited; for the intent is, that the money ſhall be 
raiſed. | | . | 
The intent of the parties to a contract or agreement, 
is to be gathered from external ſigns and actions; for 
whatever difference ® there may be between a man's 
internal ſentiments and external expreſſion, he muſt, 


in his ordinary tranſactions with mankind, be con- 
cluded: to uſe figns according to their cotnmon accep- 


Plowd. 169. 


tation : for there could be no ſuch thing as an obliga- 
tion, if a man might affix what interpretation he pleaſed 
to his ſigns, and that he meant to uſe them different 
from their received ſignification. Therefore he, in 
whoſe favor an obligation is incurred, has a right to 
compel him, from whom it is due, to perform it in 
that ſenſe, which the ordinary interpretation of the 
ſigns made uſe of import. by 
The figns of the intentions of men are of two ſorts; 
namely, Words and Actions. 

As to poſitive words. The rule ſeems to be, that, 
unleſs there be the moſt deciſive reaſons which lead us 
to conjeCture the intent was otherwiſe, they are to be 


| underſtood in their proper and moſt known ſignifica- 


tion. Not the grammatical one, which regards the 
etymology and original of them, but that which is vul- 
gar and molt in uſe ; for uſe is the judge, the law, and 


the rule of ſpeech. / 


Thus 


OF AGREEMENTS. 


Thus if a man agree with B. for twenty barrels of L* 374. ] 
ale, he ſhall not have the barrels after the ale is ſpent. 1 
So if one covenant with another, that if that other 2) H. 8. 2) b. 
come to his houſe he will give him a cup of wine, tne 
covenantee ſhall have the wine, but not the cup. But 
if the bargain were for firkins of wine, or for a hogſ- 
head of wine, then the vendee ſhall have the firkins or 
the hogſhead. N | F ; 
So words uſed in the preſent tenſe ſhall be taken for 2) H. 8. 19. 
the future, where according to. their ordinary im- 
port they are ſo meant: as if a man leaſe a houſe for 
years, upon condition that if his wife, being a widow, 
will inhabit it, the term ſhall ceaſe; this ſhall be taken 
after his death for a future time. | | 85 
So the words ded: et conceſſi, in a deed of feoffment, 35 H. 6. 11 b. _ 
ſhall be taken for the preſent time, and yet they are in 15. 17 a. | 
the preterit tenſe. | es 
A lawful age in general words (unleſs it be in a par- 1 Chan. Rep. 
ticular caſe, as of a guardian in ſoccage) ſhall be con- 53, 54. 4 
ſtrued and taken to mean twenty-one years. 
And where a leaſe was made for octoginta et & terdecem # * 276," 
annos, the queſtion being, whether ferdecem annos ſhould Hopehill v. 
ſignify thirty, or thirteen years; it was contended, e » 
that it ſhould be expounded for thirty-years, becauſe "* 99% © = 
it ſhould: be taken moſt ſtrong againſt the leflor : but 
the court held unanimouſly, that it ſhould be taken | 
according to the common parlance, for thirteen years; | 
for terdecem and tres-decem, were all one, and fo writ | 
euphoniæ gratia; and it being one entire word, it could 1! 
not be otherwiſe taken. . nl 
So a leaſe for twelve months, is only for forty-eight 2 Black. com. 1 
weeks; becauſe a month, in law, is a lunar month, 141. 6 Rep. 61. 4 
or twenty-eight days, unleſs otherwiſe expreſſed. But 
if a leaſe be for a twelvemonth, in the ſingular num- | + 
ber, it is good for the whole year; it being generally 
underſtood, that by the ſpace of time ſo called, in the 
ſingular number, viz. © @ twelvemonth,” the whole 
year is meant. | | 5 
Again; if a man grant one hundred acres in ſuch a poph. 55. 
field, and ſixty in ſuch a field, and twenty acres of | 
meadow in ſuch a meadow, in which fields or mea- | | MY 
ws the acres are known by eſtimation; the acres ſhall | ay 
be taken as they are / known, be they more or lels 5 Ai 
| | than by? 
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OF THE INTERPRETATION 


I 376. * chan ſtatute; for they paſs as they- are known, and 
i not according to the meaſure of the ſtatute. But if! 
have a cliſe, containing by eſtimation in the aggregate 
twenty acres, and which, by the ſtatute, is not eigh- 
teen acres, and [ grant ten of thefe acres, the grantee 
ſhall have them according to the meaſure of the ſta. 
tute; becauſe the acres of ſuch a cloſe are not known 
by the eſtimation by parcels, or by metes and boundi, 
though the cloſe be eſtimated in the aggregate, 
And where words uſed in a contract, expreſſive of 
quantity, or the like, have different ſignifications in 
different places; they will take effect as they are un- 
. derſtood where they are ſpoken. e 
Sheph. Epit. Thus, if one ſeil todds, or pounds, buſhels, yards, 
172. ells, or perches of any thing, they will be accounted, 
| meaſured, and reckoned according to the cuſtom of the 
country or place where they are, and not according to 
ſtatut- meaſure, or the cuſtom of any other country, 
But, when words are equivocal, or ſentences are 
ambiguous, and capable of ſeveral fignifications, con- 
D* 377. ] jectures are neceſſarily * reſorted to, in order to diſco- 
5 ver the true meaning of the parties. And ſuch con- 
jectures may be made from three ſources : the ſubject, 
the effects, and the circumſtances. 8 
Firſt; it is a rule, that words are to be underſtood 
according to the ſubject of them, which is thus ex- 
preſſed by the civilians: Yerba generalia reſtiinguntur, 
| ad habilitatem perſone, vel ad aptitudinem rei. 5 
a 14 AM Pl.2r. Therefore, if a man grant to another common within 
| | the metes and bounds of the village of Dale, and par! 
| | of the vill is his in ſeveralty, and part his waſte and 
common; the grantee ſhall not have common in that 
which is bis in ſeveralty. IF cnt | | 
vi 6. 35. So, if I grant a man common out of all my manor, 
Fitzh. Com- he may not, by virtue thereof, have common for any 
Rt aa beaſts but ſuch as are commonable, .nor take it in my 
| garden, or any ſuch place, but only in commonable 
places. And if I grant one common for ten beaſts yearly 
for three years, and he do not take his common the 
firſt two years, he ſhall not put on thirty beaſts, and 
take all tae third year. Upon the ſame principle, " 
| | | | m 


OF AGREEMENTS. 


man * grant another common for all manner of beaſts [l 378. ] 
without number, the grantee may not take this, with 5 

ſo many beaſts, as to leave the grantor no paſture for 

his cattle. | | | | | 

. So, if I grant a man all my trees growing upon my 14 H. 8. 2. 
lands in D. it ſhall not extend to apple- trees, or other 

fruit trees growing in my gardens and orchards, if 


there be any other trees upen my ground. 


Again, where there was a proviſo in a leaſe of a penn v. Glover, 
manor, wherein were divers copyholds, “ that the C10. Eliz. 421. 
Jeflee ſhould not moleſt, vex, or put out any copyholder 
paying his duties and ſervices ſub pœna forigfacturæ, 


and the leſſee entered upon a copybolder in a cow- 
houſe, parcel of the premiſſes, and beat him; this was 


held not to be any breach of the condition: for it is to 
be intended of ſuch a moleſtation as ſhould be an 
expulſion or moleſtation concerning his copyhold tene- 
ment, and there is na f] § a a tort done to his 
perſon, or in diſtyy ther lands, un- 


leſs they were >Sts within the 
manor. | 


So, if 2- man 
which is but a cove 


for - years, [ * 379.] 


nt, he will not the by be bound 26 H. 8. 3. 26. 


to defend againſt taꝶtio | „5 e 
Again, where, oH af/ump/it tha A. ſhould enjoy Brocking v. 
ſuch lands, according Nn Without the let, in- Cham. Cro. Ja. 


terruption, or incumbrance of any perſon ; it was ſhewn Peter et al _ 
in fact, that this land was extended for debt due to the Mapes. Cro. 
king by proceſs out of the Exchequer, and fo incum- Eliz. 212, 273. 
bered: after verdict, it was moved, in arreſt of judg- 
ment, that this was not a good breach aſſigned; for it 
was not ſhewn for whoſe debt, nor where, nor by 
whom it was due, and it might be that it was for the 
plaintiff's own debt. And it was adjudged for the de- 
tendanr, for to eſtabliſh a breach of the covenant, the 
plaintiff muſt ſhew a lawful incumbrance. | | | 
80, where a man was bound by covenant in law, Nokes's caſe, 
that his leſſee ſhould enjoy his term, and the leſſor 4 Rep. 80. et 
ave bond for the performance of covenants ; and on an Hagf re Cr. 
action of debt brought upon the bond, the breach aſ- 5. ex Cowper v. 
igned was, that a ſtranger had recovered the land Pollard, W. 
eaſed in an eje7ione firme, and had execution: it — m 
Was held that, although this eviction was by courſe * NP OREN 
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* of law, yet, as an elder and ſufficient title was not al. 
ledged upon which the recovery was had, it was ng 
breach of covenant. | 5 


And, © to give effect to the intent,” the conſtructi- 


on of a contract, as to the manner of its operation, will 


the ſtate of the ſubject contracted about after the con- 


| Co. Litt. 147.b. 


[ * 381. 
1 Rep. 77. a. 
6 Rep. 15 a Co. 
Litt. 302, a. b. 


vary according to accidental circumſtances, affecting 


tract entered into, and before its completion. 


Thus, if A. bargain and ſell land to B. by gg 


ture, and, before enrolment, they both join in a grant 


of a rent-charge to C. this, after the enrolment, will be 


conſtrued the grant of B. and the confirmation of A, 
Becauſe, when the bargain and ſale is enrolled, it has 
the effect of a deed enrolled from the making thereof, 
and thereof it muſt be the grant of B. who had the 
land at the time of the grant made. But, if the deed 
never be enrolled, then it ſhall be conſtrued the grant 
of A. and confirmation of B. becaule the land never 
paſſed from A. the deed being ineffectual and void wich- 
out enrolment, e ä 4 

So, ut res magis valeat quam pereat, the * conſtruc. 
tion of the ſame kind of contract, as to the manner of 
its operation, will vary in different caſes, according to 
the manner in which it is carried into effect : Ex gratia, 
If tenant for life, and he in the remainder or rever- 
ſion in fee, join in a feoffinent by deed, it is held, on 


conſtruction, that the livery of the freehold moved from 


the tenant for life, and the inheritance from him in 
the reverſion or remainder, from each according to his 
eſtate. But if a feoffment be made by parol, then it 
is the ſurrender of the tenant for life, and the feoftment 
of him in remainder; for, otherwiſe, nothing would 
paſs by parol. | | 
And where the ſame words, in the ſame contract or 


agreement, are applicable to ſubjects of different na- 


tures, a different conſtruction may be put upon them 
according to the nature of each ſubject, and to anſwer 
the intent. | go 5 

As if a limitation of frechold and leaſehold, or 
copyhold and leaſchold, were compriſed jointly in 
the ſame form of words. In ſuch caſe there could 
be no reaſon why a court ſhould not conſtrue the 


limitation, although contained in articles or an agree- 


ment, differently according to its application to the one 


ſubject 


* * 
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ſobject or che other, as was done in the caſes of Forth C62, 1 

and Chapman, and Glenorchy and Bofville, in the con- > v4 

ſtruction of deviſes. And of this opinion was Lord 3. 

Hardwicke in the cafe of Exel and Wallace. WIT NEL, 
Secondly, the effect and the conſequence that will a vez. 325. 

follow, from accepting words in their ordinary import, 

frequently leads us to a neceſſary concluſion, that the 

genuine meaning of the perſon uſing them, is different 

from their common acceptation ; as where words, if 

taken according to their ordinary ſenſe, will render a. 

contract ineffective and frivolous. In ſuch caſe we 

may a little deviate from their received ſenſe to prevent 

this inconvenience ;-for verba alrquid operari debent, et 

cum effetu ſunt accipienda. 5 1 | | 
Thus if a leaſe be to A. for life, rendering rent at; Leon. 211. 

Michaelmas, and after his death to his execuror. until 

Michaelmas ; the executor, n the word 

until, is, in its general ſenſe, excluſive, ſhall have it 

for the whole day of Michaelmas; becaule otherwiſe 


no rent would be due. 1 | | _ . | 
So if an annuity be granted pro confilio * impendends ; | 3. 
or a feoffment fas iodktucting a fon, or for — of USE LE] 
| ſum of money; theſe amount to a condition, without 
conditional words; becauſe otherwiſe the party would 
be without remedy. | 6 ob Ss 
So if A. fell to B. 2% four Þ parte of his manor of Bacon's Max. 
Dale, and ſay not in how many parts to be divided, 42. 3 
this ſhall be conſtrued four parts in five; but it ſhall htte de : 
not be intended four parts of four parts, or the whole « four parts.” 
of our quarters; becauſe that would render the words 
idle and of none effect. | 1 | 
| Upon the ſame principle, viz. that the object intended Vide infra, 
by the parties would fail of effett, ſubjef to any other con- 
/truftion, the court of Chancery interpoſes to carry 
marriage articles into execution by way of ſtrict ſet- 
tlement, notwithſtanding the articles themſelves are 
not penned in that manner : for the great and imme- 
diate object of ſuch agreements, and conſequently the 
principal intention of the parties is, to make ſuch a 
lettlement as will contain an effectual proviſion for the 
iſſue, which end will not be anſwered by a ſettlement 
that purſues the language of the agreement ; becauſe the 
OL, I. | O0 effect 


* ” 4 


* > 


OF THE INTERPRETATION. 
[ *.384. ] effe and conſequence of & ſuch a ſettlement, would be 
| to leave the iſſue at the mercy of the anceſtor, who 
would have power to bar them by fine or recovery. 
Stokes v. And where, in debt on an obligation, the Jeff ndant 
Stokes, I Lev. pleaded a releaſe; and therein it was recited, “ that 
; whereas J. S. had arreſted the defendant in the name 
| 'of the plaintiff without his knowledge, he thereby re- 
leaſed to the defendant all demands on his own account.” 
And it appeared that the obligation was taken by J. $. 
in the name of the-plaintiff, in truſt for the children of 
J. S. and thereupon J. S. cauſed the defendant to be 
3 arreſted in the name of the plaintiff, upon which the 
5 releaſe was given; it was adjudged that the obligation 
was not releaſed thereby, becauſe although it was ta- 
ken in the name of the plaintiff, it was not on account 
of the plaintiff, but on account of the children of J. S. 
And the words © upon his own account“ were put in 
to ſome purpoſe, and they could be for no purpoſe, but 
to diſtinguiſh the demands that he had in his own right, 
from what he had in the right of, or in truſt for others, 
| Thirdly, The actions or circumſtances attending a 
[* 385, ], tranſaction, may be called in aid to * explain the na- 
| ture of dealings between parties, where, otherwiſe, 
an ambiguity hangs over them. 1 
Thus if two men ſhould bargain for wheat, without 
mentioning the quantity or ſort, it would be an imper- 
fea bargain. But if by their former dealings it ap- 
peareil, that ſuch a ſort and ſuch a quantity was thought 
of and deſigned, it would be as good as if it had been 


actually expreſſed. : 
So if a man grant A. B. an annuity of 10/. a year 


41 E. 3. 6. 19. 

8 pro conſilio impenſo at impendendo; if A. B. be a phyl- F 
cian, it ſhall be underſtood of his counſel in phyfic; and 3 
if he be a lawyer, of his counſel in lac. . 
Bacon's Max. Again, If I let a tenement to J. S. near by my 0 
Ys duelling-houſe in a borough, provided that he ſhall not * 

erect or uſe any ſhop in the ſame without my licence; 
and afterwards I licence him to ere a ſhop, and J. ö. re 

| - a is then a miller; he ſhall not by virtue of theſe words 
* | erect a joiner's ſhop. th 
Wwe 


| _ Cook v. Booth, Upon this principle the court of King's Bench de- 
| Cowper 819. cjded the cafe of Cook and Booth. That 


— 


that then the leſſor, his heirs, &c. upon reque 
ſuch ſurrender of the leafe then in being and upon pay- 
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* That caſe aroſe upon a covenant in aleaſe for three 


lives, © that if the leſſee, his heirs and aſſigns, ſhould 


* 386. ] 8 85 


be minded, at the deceaſe of the ſaid A. B. and C. or 


any of them, to ſurrender that leaſe and take a new 
leaſe of the ſaid-premiſes, and thereby add one new life 
to the then two in being in lieu of the life ſo 4 5 

3 ON 


ment, Cc. to the leſſor and his heirs, &c. for ever 

life ſo to be added in lieu of the life of every of them ſo 
dying, and at the proper coſts of the leſſee, without 
demanding any further fine for the ſame, ſhould and 
would grant and execute unto the. leſſee, his heirs, 


Sc. a new leaſe for the liues of the two perſons named 


in the former leaſe as. ſhould be then living, and of 
ſuch other perſon as the leſſee, his heirs, or aſſigns, 
ſhould nominate and appoint, in lieu of the perſon 


named in the preceding leaſe, as the ſame ſhould re- 
ſpectively happen to die, under the before-mentioned 


annual rent, and the ſame covenants therein con- 


tained.” - There had been ſucceflive renewals of this 


leaſe, containing the ſame clayſe of renewal. At 
length the leſſee died. And afterwards a new leaſe was 
* tendered to the heir of the leſſor, who refuſed to 
execute it, becauſe it contained a covenant for renewal 
on the death of D. and E. who were not any of the 
lives named in the original leaſe. And one queſtion 
was, whether the heir of the leſſor was bound to add 


any covenant for renewal after the death of the ſurviv= 


ing nominee, or, in other words, whether this were a 
covenant for a perpetual renewal. , And Lord Mansfield, 


Wilks, and Aſhbur/t, were of opinion that, there hav- 


ing been four or five renewals, the leſſors themſelves 


nad put the conſtruction upon the covenant: for in all 


ot them the covenant for renewal had been uniformly 
repeated. ? | 


In ſome caſes the ordinary import of words may be vide inf. 


reſtrained, 


Firſt, where there is an original defect in the will of 
the ſpeaker, ſo that it is not co-extenfive with his 


words. 


And, ſecondly, where there is ſome collateral acci- 


dent inconſiſtent with the ſpeaker's deſign, 


O 2 | Under 
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L* 388.] Under the firſt of theſe diſtinctions, we may * com- 


priſe all cafes where there is good reaſon to conclude, 


that the perſon who ſpoke was aware of certain things, 


and yet did not intend to include them in the general 
terms he uſed; though he did not expreſsly except 
them, becauſe he ſuppofed ſuch an exception clear in 

itſelf. | | | 
3 Mod. 278. 
| alſo other goods in his own right, and grant © omnig 
bona ſua; the goods that he has as executor do not 
paſs. For though they are bona ſua, in reſpect of the 
poſſeſſion that he has- of them, yet they are not fo 
ſtrictly ſpeaking. A man may, therefore, naturally 
conclude, that when he is uſing words applicable to 


things which he has in his own right, he muſt be taken 


as meaning to except out of them things which he has 


in ſome ſenſe, be applicable to them. 


So if the condition of a bond be, that A. ſhall not 


Doblon hurt, endanger, or moleſt B. in his lands or goods 


Cro, Eliz, 705. f „ a 
moleſtation; but not to reſtrain A. from purſuing the 


_ obligee for felony, or upon any other juſt cauſe. 
(* 389.], * Upon the ſame principle it is held, that the lord 
Co. Lit. ſec. by confirming the tate of his tenant, does not paſs his 
535. 6. 7. right to the ſeigniory, although the word © eſtate” be 
ſufficiently operative to include it: becauſe the confir- 


| mation or aſſent to the eſtate, in a reaſonable conſtruc- 


tion of it according to the ſubject, cannot be inter- 
preted to paſs a win right in the lord ſeparate from 
the eſtate in the tenant ; ſince his words take effect and 
have a full operation, without concluding, from his al- 
ſent to one eſtate, that he has parted with the other. 
This original defect of the will may be diſcovered, 
either, from the circumſtance that an abſurdity would 
_ evidently follow ſuch conſtrudt ion, or from a defect of 
matter contraQed about. Sp * 
Ib be principle in the firſt inſtance is, that no man 1s 
to be ſuppoſed to intend that which is abſurd. 
Tisdale v. Ef. Therefore if a man covenant that another ſhall have, 


- ſex, Hob, 34. occupy, and enjoy certain lands for ſeven years; it 


ejectment by a ſtranger will be no breach of this cas 
| | 2 Sus nant; 


1 


Thus if a man have goods of his teſtator's, and 


as executor, although his terms being general, might, 


upon any account: it ſhall be intended of a tortious 
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nant ; and one * reaſon is, becauſe the law will never [* 390. 1 
judge that a man will be ſo abſurd as to covenant againſt 8 

the wrongful acts of ſtrangers, except he covenant ex- 

preſsly to that purpoſe. | ; 

So if the covenant be to ſave harmleſs againſt all per- Cro. Eliz. 213. 
ſons, it will be underſtood againſt a lawful entry or | 
eviction. _ VVV 7 

But if it were to ſave harmleſs againſt a perſon cer- Ibid. 
tain, the covenantor ought to defend the covenantee 
againſt the entry of that perſon, be it 1 or 
wrong; for the covenantee is damnifed if he be diſ- 
turbed, though by wrong, and the covenant ſhall 
(where it does not involve an abſurdity, as would be 
the caſe were a man to covenant againſt the unlawful 
acts of all the world) be taken moſt favorably for the 
covenantee, _ : 4 | 

The principle in the ſecond inſtance is, that the mat- 
ter in hand is always preſumed to be in the mind and 
thoughts of the ſpeaker, though his words ſeem to ad- 
mit a larger ſenſe: and, therefore, the generality of the 
words uſed, ſhall be reſtrained by the particular 

coccaſion. | +. 13 | 

Thus where A. had a judgment of 6000. * againſt [ * 397. ] 
B.—B. gave A. a legacy of 5. and died. A. on re- Knight r. Cole, fl 
ceipt of this 5/. gave the executor of B. a releaſe in Abr > PR = 

| this manner: I acknowledge to have received of C. note a. 1 Lev. | 
51. left me as a legacy by B. and do releaſe to him 4. 
demands. which I, againſt him as executor of B. can 


— 


8 have, for any matter whatſoever: it was adjudged, 
tat the generality of the words, all demands, ſhould 
: be reſtrained by the particular occaſion mentioned in 
the former part thereof, viz. the receipt of the 5/. le- 
„ gacy, and ſhould not be a diſcharge of the judgment. 
d So if a man by indenture let a houſe for years, and Hancock v. 
f the leſſee covenant to repair it well from time to time Field, Cro. 
| during the term ; and at the end of the term to leave 3 
A the ſame well repaired to the leſſor ; and a breach be v. Hanſon, 
aſſigned, for that he did not leave it well repaired at infa. 
e the end of the term. And the leſſee plead that the leſſor, 
1 within three days after the date of the indenture, re- 
„ leaſed all debts, duties, and demands; and the truth 
t; be that the leflor had recovered ſix pounds damages 


and coſts againſt the leſſee, and made an acquittance 
upon the receipt thereof, with a general releaſe of all 
actions, duties, and demands. This releaſe will not 

: be 
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[* 392. ] 


Henn v. Han- 
ſon, 1 Lev. 99. 


S. C. 1 Sed. 141. 


Et vide Cro. 
Eliz. 66. 


vide 8 Rep. 
18 3. b. Co. 


N Litt. 291. b. 


Hetley 15. 


393. 


Dafforne v. 
Goodman, 
2 Vern. 362. 
Et vide Salk. 
154. Pl. 2. 
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be- any bar, although it be * of all demands,” which 


is the moſt general word in releaſes. : 
So if there be a covenant in a leaſe for years to pay 
rent reſerved; and, after the releaſe made, the leſſee, 


in performance of an award of all matters in controverſy 
between the leſſor and the leſſee, give a releaſe of al] 


demands at a day before any rent is due; this will not 


releaſe the rent: and yet the rent, although not then 


due, is a cauſe of demand; and by a releaſe of all de. 
mands, not yo all demands, but alfo all cauſes of 


demands are releaſed, And the chief reaſon is, on the 


intent of the parties: becauſe the releaſe, being made 
upon an award, is intended only to releaſe things then 
awarded, and not a growing rent. And a releaſe, and 
the general words in it, ſhall be reſtrained and bound 


to the intent of the parties. 155 
So where, on a writ of annuity, a releaſe was plead- 


ed by which the plaintiff acquitted the defendant of 


one payment for half a year, and releaſed to him all 
actions, ſuits, and demands; it was adjudged that the 
releaſe does not bar him out of the arrearages of half a 
car. | 150 
ark Upon the fame principle, if an eſtate be given toa 
man and his heirs male, his grandſons by his daughter 
are not ſuppoſed to be meant by it; for, from the na- 
ture of ſuch a ſettlement, males are plainiy meant to be 
alone included. 85 6 „ 

So where one poſſeſſed of a term for years, on his 
marriage, aſſigned it to truſtees in truſt for himſelf for 
life, remainder as to a moiety to his wife for life, re- 
mainder as to one moiety to the heirs of the body of the 
wife by him begotten, remainder as to the other moiety 
to the children of the body of the wife. It was hel 


that, this being the eſtate of the hufband, and the ſet- 


tlement to the purpoſes before-mentioned being made 
upon his marriage, the declaration of truſt for the be- 


nefit of the children of the wife, muſt be intended-the 


children of that marriage, and not ber children by any 
other hufband. | 50; TE . 
Secondly, an original defect of the will may be dis- 
covered, Where there is ſome collateral accident falls 
out inconſiſtent with the ſpeaker's deſign : as in a caſe 
where ſomething happens that could not be fore- 
ſeen, but is ſuch as, if it had come into the miod. 
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"a hind who ſpoke, bor dt; hs excepted it: as in L304. 3 


the caſe put in Cicero of him who falſely believing his Ci<<70 de ora- 
own ſon to be dead had made another his heir. tore, lib. 1. cap. 


a 39. , 
Forteſcue held, in a ſimilar caſe put by him, namely, Fitzherb. tit. 


that if ceſtui gue uſe had iſſue a daughter, and, being subfens 28. 


. . . - 72 St th N 
ſick, declared his intent to his feoffee, that his daugh- ſcience x. 


ter ſhould have his land after his deceaſe, and he had 1 Rep. 100 
afterwards recovered his health and had ifſue a ſon ; that | 
it was good confcience. that the fon ſhould have the 
ſubpœna, for he was his heir. The reaſon was, that 
the father's. intent proceeded upon the ſuppoſition that 
he ſhould have no ſon, which proving falſe, there was 
no intent in favor of the daughter. 5 
And the principle would be equally applicable in caſe 
of a contract ſo circumſtanced. | | ES 
Thus where A. gave bond to pay gool. to his Gibſon v. Gib- 
daughter in caſe he ſhould have no ſon living at the ſon, 2 Fieeim. 


time of his deceaſe, and he died his wife enſeint with a 223. 
ſon. On a queſtion whether the daughter ſhould have 


this oo. which if ſhe had, it would have been more 


| than his ſon would have had. Per curiam, * She ſhall [* 395. J 


not have it: for although there was no ſon living at 


his deceaſe, ſo that it was recoverable at law, yet it 


could not be preſumed to be the father's intent, that, if 
a ſon were born after his deceaſe, the daughter ſhould 
run away with the eſtate. And upon this ground the 


ſon was relieved in equity. 


But if there be in the terms of a contract any obſcu- 


, 


- rity or dubiouſneſs, which cannot be cleared up by the 
intention of the contracting parties or any other cir- 


cumſtance, and al} other rules of expoſition of words 

fail, then the conſtruction ought to be againſt him ho 

ought to have explained himſelf, or made the other 

have delivered himſelf fully. And, therefore, he who 

is obliged ought to ſpeak clearly, or otherwiſe, in ge-, 

neral, the other party has a right to explain the clauſe. 

for his own advantage. Therefore if two tenants in 5 Co. 7. b. 

common grant a rent of ten ſhillings, this is ſeyeral ve pages * 

and the grantees ſhall have twenty ſhillings; but if Callie ror. 

they make a leaſe and reſerve ten ſhillings, they ſhall 269. b. 

have only ten ſhillings between them. So if a man, Co. Lite. 149. 

ſeiſed of twenty acres of land, grant a rent of twenty Roll Abr. 228. 
illings percipiendum de qualibet acra terre ſuæ or out Kelw. 

of every acre of land. This is in nature of a ſeveral 


4 | grant 
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[ * 396. ] * grant out of every acre; for the ſtrongeſt conſtruction 
— inſt the grantor is, that the grantee ſhall have twe 
- ſhillings out of each acre. In this rule of conſtruction 
the law of England agrees with the Roman law, wherein 
It wasa maxim that all obſcurities and ambiguities in a 
bargain of ſale, or letting, muſt be interpreted againſt 
Digeſt. lib. 2. the ſeller or landlord. - Veteribus placet, pactionem ob- 
tit. x4. De pac- ſcuram, vel ambiguam venditori et qui locavit nocere: in 
tis leg. 31. "quorum fuit potęflate legem apertius conſcribere. In this 
| reſpect the determination of the common law of Eng- 
land and the Roman law, are, in ſome inſtances, in 
oppoſition to the nature of things; for if the thi 
contracted about be burdenſome to the party whoſe 
words are to be expounded, the interpretation to be 
agreeable to the intent, as the latter muſt be preſumed 
from the nature of things, ought to be favorable to 
him; for every one ſeeks his own advantage, and con- 
ſequently engages himſelf to as little inconvenience as 
poſſible; whereas, according to the conſtruction al- 
luded to, he is preſumed to have bound himſelf as 
ſtrictly as the words in their largeſt ſenſe will effect. 
[Therefore, perhaps, we ſhould come nearer to truth, 
if we were to hold, that the contracting party, for 
wuhoſe benefit the agreement is burdenſome to the other, 
[ * 397. ] is he who * ſhould either explain himfelf, or make the 
other explain himſelf, with all the clearneſs neceſſary to 
prevent ambiguity or obſcurity. Therefore the con- 
ſtruction ſhould always go againſt him. 
= Indeed, in ſome inſtances, conſtruction is, in the law 
of England, made according to the rule laſt-mentioned. 
That is, where the contract or agreement contains ſome- 
thing in its nature odious; of which kind are all 
contracts that carry a penalty with them; or lay the charge 
on one party only, or on one more than on another. 
Dyer 1... Upon this principle, words or ſentences uſed in the 
5 Rep. 22. a. condition of a bond, which, conſidered ſimply in their 
Vide exception own nature, are equivocal or ambiguous, ſhall gene- 
5 Rep. 23. b. rally, in reſpect of the object of the condition, be taken 
in eaſe and favor of the obligor; the reaſon for which 
ſeems to be, that they are inſerted for his advantage, 
and to diſcharge him from a penalty. | | 
Dyer 15. 2, Therefore if a man be bound to another upon con- 
FE dition to pay 10/. before the feaſt of Saint Thomas, Fact 
DO | ele 
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| there are two feaſts of Saint ® Thomar. The money [ * 398. ] 


ſhall be due on the laſt feaſt and not on the firſt, for 


that is moſt beneficial for the obligor. 7 
Upon this principle it has been determined, that 


5 Rep. 22. 


where the condition of a bond conſiſts of two parts in 10 Mod. 26. 
the disjunctive, and both are poſſible at the time of the G.. Jones 29. 


bond made, and afterwards one of them becomes im- 
poſſible by the act of God, the obligor is not bound to 
perſorm the other part; for he hath election to per- 
form the one or the other for the ſaving the penalty of 
his bond; and when one part is becon impoſſible by 
the act of God, it is as beneficial to him as if that part 
of the disjunction, which is become impoſſible, had 
been only the condition of the bond: and therefore, 


when one alternative becomes impoſſible by the act of 
Goch ſo that by no induſtry the obligor can perform it, 


the bond is ſaved. | 


t. Salk. 170. a 


So where debt was brought on an indenture to re- Elwich v. Cud- 
cover 2200. whereby the plaintiff covenanted with the worth, 1 Lutw. 
defendant to aſſign to him, or any other whom he 490. 


ſhould appoint, on the zoth January next following, 
ten ſhares in the corporation of the linen manufacture; 


and the defendant covenanted with the plaintiff to 


* accept them the ſaid Zoth of January, and at the ſame 
time to pay the plaintiff 1100/ A queſtion aroſe out 
of the pleadings, whether the aſſignment ought to pre- 
cede the payment of the money? and it was argued that 
it ought; becauſe the covenant was in nature of a con- 
dition or defeazance to ſave the forfeiture of the 22007; 
and, then, if the condition could have two intendments, 
te better for the obligor ſhould be taken; and, there- 
fore, the payment of the money ſhould refer to the ac- 
ceptance of the aſſignment, and not to the day on which 
the aſſignment ought to have been made. So that the 
7 conſtruction of the deed would be, that the plain- 
tiff ſhould aſſign and transfer the ſhares on the 30th of 
January, and that the defendant ſhould accept it, and 


on ſuch acceptance the money be paid. And of that opi- 


mon were the court. 3 
Upon the ſame principle it is ſaid, if one be bound 


(399) 


to make to a man a ſure, ſufficient, and lawful eſtate in Aon 4.13 2 
certain lands, by the advice of J. D.; if he make „„ 4 SIS. 


eſtate to him according to the advice of J. D. be it 


—— or not, lawful or not lawful, yet is the bond 
ved. | ts | 


Another 


Dett. 81. 


OF THE INTERPRETATION 
[* 400. * Another exception te the rule of accepting ambi. 
Co. Litt. 42. guous words moſt ſtrongly againſt the ſpeakers, is, 
| where ſuch conſtruction will work a wrong to others, 
And, therefore, if tenant in fee make a leaſe for life, 
without expreſſing for whoſe life, it ſhall be intended 
for the life of the leſſee. Yet if tenant in tail grant a 
leaſe in ſuch terms, it ſhall be taken for the life of the. 
leſſor; becauſe, otherwiſe, it would work a wrong to 
the reverſioner. : . 8 
Bro. Ex poſition Subject to the above obſervation, words are to be un. 
des terms 39. derſtood in tha moſt comprehenſive ſenſe in which theyß 
| are generally accepted ; as the maſculine is to be under- 
ſtood as including both genders. Thus the word Men 
ſhall extend to women as well as men. | 
So if a licence were given to kill any beaſts of chace 
in ſuch a foreſt except Bucks; under that name Does 
alſo ought to be comprehended, for when we ſpeak of a 
buck, or any other creature in the maſculine gender, 
which is the more noble, it comprehends the female as 
well as the male, unleſs there be ſome circumſtance 
which ſhews plainly, that we ſpeak of the male in oppo- 
ſition to the female. | 
L* 401. ] And an indefinite expreflion ſhall be underſtood 
univerſally, unleſs there be otherwiſe ſome reaſon to 
; _ reſtrain it. | a; N 
19 H. 6. 4. Thus if two perſons have goods in jointure, and 
Hetley 9. give all their goods, not only thoſe they have in join- 
| ture, but their ſeveral goods alſo paſs. So if two grant 
their rents, their ſeveral rents, as well as thoſe which 
they have jointly, paſs according to their ſeveral inte; 
| reſts. | Ge Pg 2 
1 And. 5s). Again, if one reciting that he is poſlefled of divers 
: ewes, give them to me, the gift ſhall extend to all the 
ewes which he that makes it is poſſeſſed of. But if one 
be bound to prove that divers men were at ſuch a place, 
if he prove that two were there, he has performed the 
condition; for he proves that two were there, in which 
number is contained divers. | 5 
wid. So if a covenant be to make an aſſurance of divers 
lands, it ſhall be conſtrued of the whole or part accords 
ing to the intent. | 
Cookey, Again, where one bargained and ſold lands that he 


Founds, had purchaſed of W. and covenanted that he was ſeize 
5 x Lev. 49. | 8 | | | "I 


d 
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of a good eſtate in fee * according to the indenture 
made to him by W. In covenant it was afligned for 


[*402 Þ 


breach, that he was not ſeiſed of a good eſtate in fee. 
The vendor pleaded that he was ſeiſed of as good an 
eſtate as W. conveyed to him; upon which there was 

- a demurrer., And it was held good: for the covenant 
was abſolute, that he was ſeiſed of a good eſtate in fee, 
and the reference to the conveyance of W. imported on- 


ly the certainty of eſtate, not the title. 


If a man ſpeak in legal language, his words ſhall be 
taken in their moſt comprehenſive ſignification; ſo as 
not only to import what they do in ordinary language, 


but alſo to include whatever the 
which the law nas impoſed upon them, 
Thus a limitation that a man's Heir ſhall 


ſignify in that ſenſe, 


have his vide zRollag3. 


land, as long as he pays ſuch annual payments; an&E- 25: 35: 


that if his heir do not pay, then A. B. ſhall have it, ex- 


- 


. tends to all his heirs ſucceſſively : for the grantor is 
ſuppoſed to know the 'force and extent of the terms 


and, knowing them, is concluded to have uſed them 


without reſtriction, unleſs there be ſome probable rea- 
ſon to induce us to believe his mind did not go to their 


full extent. | 


And, in expounding contracts and agreements, 
/the conſtruction, as has been ſaid, is made of them, 
| general intent, as it appears 


which is conſonant to the 
in the context. 


[ * 403. ] 


As if the vendor of a leaſe covenant and grant, that Broughton v. 


he has not made or done _ 


former grant, or other 
thing by which the then preſent grant or aſſignment 
may be in any manner impaired, hindered, or fruſtra- 


onway, Dyer 
240. Moore 58. 


ted; but that the aſſignee and his executors, by virtue 
of the ſaid grant or aſſignment, may quietly have, hold, 


and enjoy, all and ſingular the premiſſes, with their 
appurtenances, during the term to come, without any 
hindrance or diſturbance by him, or any other perſon : 
the latter words muſt be taken with reference to the for- 
mer words; and it is no breach, if the aſſignee be diſ- 
turbed by. any other perſon, if it be without the & of 


the Mg nor. ; 


Again, if one covenant that lands are of the value © 


1000/. per annum, and ſo ſhall continue, 


ing any act done, or to be done by him; the words 
* notwithſtanding any act, extend as well to the 


time of the covenant made, as to the time fu 


\ 


ture ; 
and, 


f Rich v. Rich, 
notwithſtand- Cro. Eliz. 43. 


Et Jervis v. 
Peade, ibid. 6 I 5. 


- 


- — 


OF THE INTERPRETATION 


'f #* 454, 5 *and, though they be not then of that value, the cove- 
39 1 8 5 ] nant will = be aac except ſome act done by the 
covenantor be the cauſe of it. V 
Dyer 255. Pl. So, if a bond be made with condition, © that, if 
4. the leſſor, /ufzx the leſſee from year to year during the 
term, quietly and peaceably to have, hold, and oc-. 
cupy the tenement and land aforeſaid ; and that with- 
out trouble, vexation, or denial of the leſſor, or any 
other perſon or perſons, that then, &c.” This condi- 
tion (notwithſtanding the generality of the latter words) 
will not be broken by an entry of a ſtranger; becauſe 
all the ſequel of the condition has reference to the firſt 
word « ſuffer,” which is paſlive: ſo that no act is to 
be done by the obligor, but only a ſufferance of him, 
his executors and aſſigns, and that, notwithſtanding 
the words, „and without trouble, c. which onl 
mean, that the obligee ought to enjoy the leaſe ua | 
all others, &c.; but if any procurement or occaſion of 
_ diſturbance be by the obligor, his executors, or aſſigns, 
then he has forfeited the obligation; and “ that” re- 
fers to the word “ ſuffer.” | ; 
405.1 * So, if a man make a feoffment to the uſe of himſelf 
6 1 for life, the remainder to another for life, the remain- 
2Roll Abr. 253. der to the uſe of the heir or heirs of his own body, and 
H. 3. to the uſe of the heir of ſuch heir or heirs, and, if he 
die without iſſue of his body, the remainder over; in 
this caſe, his heir ſhall take by deſcent: for, although 
heir be a name of purchaſe, yet, the words & or heirs” 
explain it, and make him in by deſcent of an eſtate tail. 
1 Again; where a covenant was © to . within 
Woodward, three months after requeſt, and due proof of embez- 
Hob. 217. zlement by an apprentice,” it was held, that the word 
proof, being left at large and capable of being 
made in court judiciouſly, in an action brought again 
the apprentice before the action brought upon this 
covenant made by another; it ſhould be taken to 
mean a proof by trial in court. And it was agreed, 
that the word proof, generally laid, ſhould be under- 
ſtood a proof judicial by jury, conſeſſion, or demurrer in 
court. | 3 
And in contracts or agreements, words may be tranſ- 
| poſed to give effect to the intent, where that is . 
y i | As, 


5 


2 
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* As, if a leaſe be made the 6th of Auguſt for twenty * 4 6.1 

years, rendering rent annually at Lady-day and Michael- Co. Lt. 27 b. 
mas; the law will tranſpoſe the ſentence to Michaelmas 

and Lady-day : becauſe otherwiſe the rent cannot be paid 

early. „ 

c 5 contracts or agreements, the executors of the 

contracting parties are implied in themſelves, and with- 

out naming; if, from the nature of the contract, it ap- 

pear that the parties ſo intended. A ET | 

Thus ſhould one, poſſeſſed of a term for years, leaſe Hyde v. 8 dn. 

the ſame lor years, and covenant for himſelf and his uc P. Will 

executors to renew the leaſe on the ſame rent, upon 

the requeſt of the leſſee within the term; if, in ſuch 
caſe, the leſſee ſhould die within the term, and his exe- 

cutors ſhould requeſt the leſſor to make a new leaſe 

before its expiration, and they ſhould refaſe, a court 

of equity would compel them: for the meaning of ſuch 

a covenant is, that the leſſee may be reimburſed any 

money that he may lay out in the improvement of the 

eſtate; and, 8 it is immaterial, whether the leſ- 

ſee or his executors require the renewal of the leaſe, it 

not being perſonal. N . 


2 F 
7 
AAA ᷑ 


Alf money is to be paid by reaſon of a contract, the [ * 407. ] 

terms ſhall be underſtood and accepted according to „ 

their import where it is to be received; that is, it ſhall es 
be paid in currency there. 15 | N 

And, therefore, if a contract be made in London to p,;..q 
pay a given ſum of money, as Tool. at Dublin, the | 
contract will be. performed by a tender of 1001. ri/ſh 
currency; for, Conſuetudo et ſtatuta loci, in quem ęſi de- 
flinata ſolutio, reſpicienda ſunt. . 

So if money, ariſing out of an Iriſb eſtate, be made vide 2 P. Will. 
payable in England, it ſeems that it muſt be paid in 88. Ibid. 696. 
Engliſh money. | | CE TE. 

And if a man advance money by way of loan, or if 
another detain his money unlawfully, by reaſon of which 

| he becomes intitled to intereſt ; that intereſt ſhall be. 
according to the value of forbearance in the country, 
_ 2 tranſaction ariſes. . „ 

Thus, where a bond was made in England, and ſent 83 
over to Ireland, and the money was to be paid there, 2 

| but nant” hae 


n. 128. 


4 


* 


OF THE INTERPRETATION 


[ 408. ] but it was not mentioned * what intereſt was to be paid; 
my lord keeper was of opinion, that it ſhould carry 1rif 
intereſt. BFF 5 5 | 
Ekins v. India So, where the value of a ſhip and cargo was recovgr- 
| _ iP. ed on vill filed againſt the India Company, the tranſac- 
mW. 396. tions having happened in India, the maſter was directed 
to compute intereſt on the value, at the rate money bore 
TA | 5 
And if the value of any thing be expreſsly ſtipulated in 
a contract, the value all be intended as things are, at 
the time when the contract takes effecde. 
As if rent be to be paid at a given time, at which time 
a thilling is of the value of twelve pence; and it after- 
wards become only of the value of fix pence, as was fre- 
. quently the caſe in former times: if the money be ten- 
dered at the time, the leſſor ſhall not afterwards recover 
any more ſhillings, than would have paid the rent at the 
rate money was valued at, when the rent was due and 
; | tendered, | | ee i TI. 
[ * 319. ] #* So, if one be to pay on ſuch a day five quarters of 
D 2 3- corn; and at the day of the contract entered into it is 
_ 71, Valued at 501. and at the day of payment at 5/. he will 
. be intitled either to five quarters of corn, or five 
| pounds. „ 5 
2 ern. So, on a bill to have a jointure, defeCtive in value, 
= S.C. Eq, made good, the huſband having covenanted that the 
Ca. Abr. 221. lands ſettled zwere of a ſpecific annual amount, it was de- 
PL 7. creed accordingly ;, but the value of the lands was order. 
d to be eſtimated as they were at the time of the join- 
ture ſettled, and not according to the value at the tne 
of the decree. rd 
| Gardner v.Pul- But if, by reaſon of improper delay, the value of the 
len, 2 Vern. ſubject ſtipulated about is varied between the time of 
394.560 nee the contract being made, and its being performed, the 


for here, the 
bill was to be loſs muſt be borne by the party who was to carry the 


relieved againſt contract into execution: as if one were bound under 2 

ae (ck penalty to transfer ſtock at a given time, and he ne- 
glected fo to do, and the ſtock role in the mean time; he 
ſhould transfer the ſtock ſtipulated in ſpecie, and not ſo 
much as it was worth, on the day when he ought to have 


transferred it. . 
| ” And 
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* And ſeveral deeds, made at the ſame time to effe& {[ [ 410. J 
one object, will be conſtrued as one aſſurance ; butflo 
that each ſhall have its diſtinct operation, to carry on the 
main deſign. | | 3 

Thus, where a father put his ſon apprentice, and nta 
entered-into a bond of one thouſand pounds for his fide- Tidcombe, 
lity, and, at the ſame time, took a covenant from his 2 Vernon 5 8. 
maſter that he ſhould, at leaſt once in a month, ſee his 
apprentice make up his caſh: it was held, on a bill 
fled to be relieved againſt an action brought on the 
bond, that the bond and the covenant ought to be taken 
as one agreement; and, therefore, that the father ſhould be 
anſwerable for no more than the maſter.could prove the 
apprentice embezzled in the firſt month, when the em- 
bezalement began. * | | 

So, where a man covenanted by marriage articles to Treatiſe of 
pay the legacies charged upon his wife's eſtate, and gave Equity, 4 
a ſtatute, and alſo a mortgage of his on eſtate, to 
ſecure the ſame; and by an indorſement upon the _ © 

mortgage the ſame was to be void, unleſs the wife's | 
eſtate was ſettled upon him for life, &c. according to 
the marriage articles; this * indorſement, though up- BE 
on the niortgage only, was ſufficient to diſcharge the 411. 
ſtatute and articles : for all the inſtruments being exe- 


cuted at one and the ſame time, authenticated by the 
ſame witneſſes, and part of the ſame agreement, are all . 


but as one conveyance, 


Ot dilannulling, diſcharging, refcind: 
ing, waiving, or altering, Contraits 
or Agreements. | 


* 


2 


HE eſſence of a contract or agreement being the 
1 right veſted im one party, and the obligation in- 
curred by the other; it is clear that every contract or 
agreement between two or more parties. may, at any 
time before it is to be executed, be reſcinded by all per- 
; | ties diffenting or receding from the bargain : for the con- 
ſummation. depends upon the fame conſent on which the 
inception of the contract is founded. 5 
. Therefore if A. contract with B. that if B. lay him 
into his cellar three tons of wine before Michaelmas, A. 
will ſend into his (B's) barn twenty quarters of wheat 
before Chriſimas; the parties may by their reciprocal 
aſſent, diſſolve the contract at any time, before either of 
* So, if two exchange land by deed, or without deed, 
and neither enter ; they may annul the exchange, by mu- 
tual conſent, ſo it be by deed, but not by parol. . 
Again, if a leſſee for twenty years make a leaſe for 
ten years, and afterwards, take back a leaſe for five years, 
this does not inure by way of ſurrender z becauſe a party 
leaſe derived out of a greater cannot be ſurrendered back 
again, but it inures by diſſolution of the contract: for, 2 
leaſe of land is but a contract executory from time to time 
of the profits of the land to ariſe; as a man may ſel] his 
corn or his tythe to ſpring, or to be received for ſeveral 
e 5+. ; i 
Upon this principle an agreement may be waived 
| with the concurrence of all parties. N 
Lady Laves- Thus, where __ and tenant had entered x is | 
_ borough v. agreement for incloſing a piece of ground, parcel of 2 
_— e on which — 3 had a right of com- 
Ca. 216. 5 Viv. mon. To effectuate this, the lord, by a ſeparate 
1 85 3 inſtrument, had releaſed each particular tenant from 
207. Ca. 2, all quit-rents and other ſervices; and the tenants, 
Et vide 3 Chan- by another inſtrument of like · date, conſented to the | 
Rep, 116. 1 incloſute, 


* 
* 


OF DISANNULLING, &c: 


# incloſure, and releaſed all their right of common in 
the ground fo to be incloſed. The incloſure was ſet 
about, but the hedges being privately threwn down, 
and other obſtructions happening, the lord relinquiſhed 
his deſign; and the tenants of the manor continued to 
enjoy their right of common and to pay their quit- rents, 


1414. 


and do ſuit and ſervice at the lord's court in the ſame 


manner, as if no ſuch agreement had ever been made; 
but the inſtruments, which had been reciprocally exe- 


cuted in conſequence of that agreement, were neglected | 


to be cancelled, A queſtion, afterwards, aroſe, be- 
tween the alienee of the lord and a repreſentative of one 
of the tenants, who had paid quit rent, &c. and en - 
joyed the common for five-and-twenty years after the 
agreement entered into, whether an inſtrument, given 
under this agreement, releaſing the right of common, 


was 2 good bar to an avowry made upon a diſtreſs - | 


| levied for arrears of quit-rent, dye from the defendant 
as tenant of the manor ; or, whether the ſubſequent 
tranſactions, viz the enioyment of the right of com- 
mon on. the one hand, and the payment of the quit rent 
on the other, did not amount to a waiyer of the agree- 
ment? and it was held that they did. 


* And, in ſome caſes, one of the parties alone may [ * 415. ] { 


reſcind the contract: as in ſales with liberty of refuſal. 


Thus, ir any thing be purchaſed and paid for, but Towers v. Bar- 
on condition to be returned on certain events ſtipulated; — I Tem 
there, on the event happening, the thing purchaſed **P: 735: 


may be returned by the one party, and, upon the re- 
turn, the contract is annulled by virtue of the original 
terms. thereof, without any actual reacceptance or ſub. 
ſequent aſſent of the other party; for he has no option 
to refuſe to take the thing ſo fold back. And upon the 
ground that the contract is annulled, the party having 
| paid his money, and on ſuch a contract, may, on the 
return of the thing ſold, recover it back on an action 
tor money had and received. x 


But, in contracts executed and conſummate, if the Bacon's Max- 


firſt parties have put it in the power of a third perſon, 92. 


or of a contingency to give perfection of their acts, 
they have, thereby, put them out to their own reach 
and liberty, They, therefore, cannot then reſcind 
or revoke them: as if I contract with you for cloth at 

Vol. I, P „„ 


- 
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or DISANNULLING 


L416. ] ſuch a price as J. S. ſhall name, there, if J. S. reſuſe 
| to name, the contract is void: but the parties connat 
annul it; becauſe they have put it in the power of 
third perſon to perfet. | 
' Thid.gz, So if Lenfeoff J. S. to the uſe of ſuch an one as J. D. 
- ſhall name within a year; there, if J. D. name A. B. it 
is not revocable: becauſe the uſe paſleth preſently, and 
the contract is executed by operation of law. 
Ibid. 91. After the time that a contract or agreement is ſtipu- 
1 H. 7. 14. 15, lated to be performed is paft, there is a perfection given 
Bro, tit,Bar,69. it by action on the one ſide, that renders it indiffolubls, 
and not to be annulled. But it may ſtill be releaſed; 
there being a difference between di olving the contrad, 
and a releaſe or ſurrender of the thing contracted for. 
A releaſe may be either expreſs or tacit. The for- 
mer is accompliſhed by a regular acquittance or dif. 
charge. The latter is, where the party, in whole fa. 
vor the obligation ariſes, cancels the obligation, by de- 
ſtroying the inftrument by which it may be proved, or 
5 the like. | | 
\T#*417.] , * If he, who is to be benefited by another's fulfilling 
/ k © #17*1 his contract or agreement, is the occaſion why it is 
et carried into execution; the contract or agreement 
fk is thereby entirely diſſolved, and the party bound di- 
| charged from his obligation. | 
3 Therefore if the condition of an obligation be, that 
Co. Lier 206. the obligor ſhall enfeoff the obligee of certain land be. 
| | fore ſuch a day; and then before the day, the obligee 
diſſeiſes the obligor, and keeps the land by force unt! 
after the day, ſo that the obligor cannot enter: this wil 
excuſe the performance of the condition. 

"6 tt So, if one leaſe a houſe, by indenture, on condition 
3 cited that the leſſee ſhall not permit any lewd woman to re- 
8Rep. 91. fide within it, if he be warned thereof by the leſſor; 

and that, if he do not turn her out within ſix weeks 

after warning by the leſſor or his ſervant, that tht 

leſſor ſhall re-enter: the leſſee may plead, that th! 

leſſor ouſted him with force, and, againſt his wil 

put ſuch woman into poſſeſſion, and made her col 

tinue there with force, againſt the leſſee's will, for f. 

| weeks, Oc. | | | 

18 f. 4. 8. b. 80, where one covenanted, by lien f 
| | | Ui 
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vas brought for non- performance of the contract; the 


AGREEMENTS. 2 
* build him a houſe of certain dimenſions within a ee 
tain time for ten pounds, and an action of covenant 


defendant pleaded, that he went and was ready to have 
built the houſe, and that. the plaintiff commanded him 
that he ſhould not baild it, by reaſon of which he left it 
undone: and, on demurrer, L:ttleton held this a good 
plea ; for, if the carpenter had come on to the plain- 
tiff's premiſſes after this command, the plaintiff might 
have had an action of treſpaſs, againſt him for his entry; 
and, therefore, the commandment was a ſufficient' diſ- 
charge to the carpenter. + | | 

So where a leſſee for five years covenanted to build v 70: 
a mill within the term, and becauſe he had not done it, pl. 6. ” 
the leſſor brought an action of coyenant; it was held a 
good plea to ſay, that the leſſor forcibly held him out 
during the laſt three years of the term, ſo as that he 
could not build it.“ | wh | 

And where a leſſee for years covenanted to drain the carrell v. Read, 
water which was upon the land, before ſuch a day; and, Cro. Eliz. 374. 
afterwards, the leſſor entered before the day and held | 
him out and * diſturbed him in doing it: this diſannull- [* 419.] 
ed the covenant, 5 | gs 

Again, it is held, upon the ſame principle, that if Co. Litt. 206. b. 
A. be bound to B. that J. S. ſhall marry G. before 
ſuch a day; and, before the day, B. marries her, he ſhall 
take no advantage of the condition: becauſe, by his 
(B. s) means, it could not be performed. i 

So if A. be bound to B. in a bond, conditioned to con- 18 E. 4. 9. a. 
vey to B. his manor, of Dale at ſuch a day; and at the Pl. 12. 
day, A. come to B. and tender him livery and ſeiſin, and 
he refuſe ; A. is diſcharged for ever. 

And if one be bound to me in 20/. upon condition to 1bid- 
pay 10/ at the feaſt of Eaſter; and, at that feaſt, he 
otter me the 10/. and I refuſe, the bond is diſcharged for 
ever, | | | 
So if a man be bound to appear at a day, and, be- 
_ the day, the obligee caſt him in priſon, the bond is 
old. | 
And, in ſuch caſes, the party bound to performance 
will be in the fame condition as if the agreement had . 

| „„ been 


Noy's Max. 12. 


Co. Litt. 210 b. 


un. 


Orby Y- Trigs, deed of mortgage, there was a covenant to re-convey | 


9 Mod. 2. 3. 


Powell v. Han- And, upon this principle, it has been held, that, i: 
key, et al. 2 P. - g e ; 


Will, 82. 


Yo. fb 
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een fulfilled by him: for, * if he whom it concerns 4 
have my part of the covenant fulfilled, is the occaſion why 


it is not, it is the ſame thing to me as if it were fulfilled, 


Thus, if a man make a feoffment in mortgage, up- 


on condition to be void upon payment of money by 


feoffor, &c. to the feoffee, at a. day; if, at the day, 
the feoffee is out of the realm, the feoffor is not bound 
to ſeek him, or to go. out of the realm to him: and 


then, becauſe the feoffee is the cauſe that the feoffor 


cannot tender the money, the feoffor may enter into the 
land, as if it had been duly tendered. | 8 
So, in the caſe before ſtated, where a carpenter co- 
venanted to build another a houſe upon his land for 
10/. and came prepared ſo to do, but was ordered by 
him to deſiſt: the carpenter, after ſuch command to 
deſiſt, might have maintained an action for the 107. 
The r:ght accruing by virtue, of a contract or agree- 
ment, may alſo be loſt by abandonment. | 
Thus, where one mortgaged lands, and, in * the 


upon ſix months notice of the payment of the princi- 

pal ſum and intereſt; and alſo a covenant that, in caſe 
the eftate was to be fold, the mortgagee ſhould hate 
the pre-emption, (it appearing, that, after the death 
of the mortgagor, an agreement had been entered into 
for the ſale of the eſtate to another perſon, and that 
neither that perſon, nor the heir of the mortgagor, 
knew any thing of this covenant, the counterpart of 
the mortgage deed having been delivered up to the at- 
torney of the "mortgagee, who had denied giving ar) 
copy, but had inſiſted on payment of the principal and 
intereſt, on the ground that the ſecurity was too narrow 
for the money he had lent, and threatened forecloſure; 
but had never mentioned, that the mortgagee was 10 
have the benefit of pre-emption, until after the eftats 
was ſold) it was held, that he ſhould not claim it to 
the prejudice of the. purchaſer and the heir, after ha- 
ing had ſo long a time in which he might have ſo done 
before the eſtate was ſold. And the court decreed ac. 
cordingly. | 


binding 


Inent 
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binding agreement be entered into , by huſband and [* 422, J | 
wife; previous to their marriage, reſpecting her pro- 


perty, the effect of which is to give her an excluſive 
right to it as her ſeparate eſtate; yet; if ſhe conſtantly 
permit her huſband to receive the intereſt of it, if it 
be perſonal eſtate inveſted in the funds or ſecurities ; 
or the rents and profits, if it be a real eſtate; the law 
will intend that the” conſented to her huſband's receipt 
of it: and a contrary inference would be hardſhip on 
the huſband, who probably depending upon the wife's 
permitting him to receive this ſeparate eſtate as a gift, 
may, on ſuch a preſumption, have lived in a more plen- 
tiful manner, the comfort wheredf the wife muſt have 
ſhared in; and if ſhe, at a future period, were allowed 
to make her huſband debtor for this money, this. nught 
ruin the huſband; ar, in caſe of his death, prove equally 
prejudicial to his children. | | . | 
But this intendment of law, may be rebutted by Ridoutv.Lewis, 
parol proof, that the wife had no deſign to abandon her 1 Atk. 269. 
right to ſuch ſeparate eſtate. And, therefore, where 
a woman had 300. per annum ſettled upon her as pin- 
money, of which 200/7. per annum only had been paid gs: 
het by her huſband for ſome years * before his death; 1423.1 
ſhe was, on a bill filed in Chancery for that purpoſes 


let in to have the arrears made a charge on her huſband's 


allets, on producing evidence, that often, on her com- 
plaining of being paid ſhort, her huſband had told her, 
that the ſhould have it at laſt. | 3 


A contract of a lower degree, may likewiſe be deter- 


mined or annulled, by accepting a contract of a higher 
degree for the ſame thing. | | 


And, therefore, if a man be indebted to me by ſim- 6 Rap. 45. Dyer | 
ple contract, and, afterwards, enter into a bond or obli- 55 . e ang 
gation to me for the ſame debt; the ſimple contract is ; ff. , x 4 


| f 5 3H. 4. 17 b. 
thereby determined: for, otherwiſe, the debtor would 1 H. 6. 8. a. 10 


be doubly charged. | H. 7. 21 a, Fitz. 


ö J ine 1 . Brev, 281. 
(a) So, a judgment obtained, determines a contract Santi, dt 2 


| 2 nx Contra, if a 
or the ſame ſum. Therefore, if a man recover in debt (ranger give 


pon a contract, and omit to take out execution, yet he wg mw _ 1 
cannot have a new action of debt upon the contract; CES \Fitzh, 
becauſe the nature of the duty is changed by the judg- Abr. tit. Debt 
ment of record. | ys | 83. Dyer 230 b. 
But 2 if the deed 
ut de only indent- 
cd and ſealed, 
and not deliver- 

ed or made an 

eſpecialty, 

Fitzh. tit. Debt 

68. 1 H. 6. 82. 


(2) 6 Rep. 45. 9 E. 4, 50 b. 5I a. 
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* 424. ] But contracts of equal degree do not *extinguiſh or 
. Vide e determine each other; and therefore, a bond given for 
2 Cre. the ſame debt for which another bond has been previ. 
Jac. 39. et vide ouſly given, is not ſufficient to avoid the former : for 
Oro. I its operation is but to give another action upon a bond. 
| — i 38. And, a mults fortiori, a new bond is not ſufficient to dil. 
21 H. 4. 79 b. charge a judgment. | 
13 H. 4. 1. And, upon the ſame principle, it is held that, if the 
6 Rep. 45- obligee in a bond accept of a bond in nature of a ſtatute 
ſtaple for the ſame debt, and in full ſatisfaction of the 
bond, yet this is no diſcharge : for, a ſtatute ſtaple, or 
bond in the nature thereof, is but a bond recorded; and 
one bond, be it of record or not of record, cannot merge 
another. _ | | 

. Preſton v. Per- 80, if two records be of equal degree, the one can. 
ton, Cro. Eliz. not determine the other. And, therefore, where a 
* ſcire facias was brought in Chancery upon a reconu- 
ſance there, and the defendant pleaded to iſſue, and the 
iſſue was ſent to the King's Bench to be tried, and 
found for the plaintiff, and judgment given for him 
there: and then, the plaintiff brought debt in the com- 
[ * 425. ] mon bench upon this judgment, and had “ judgment 
| there alſo to recover; and, afterwards, brought a fire 
facias in the King's Bench, to have execution upon the 
judgment; the latter recovery was pleaded in bar of 

that execution, whereupon the plaintiff demurred. 
And the court held that it was no plea; becauſe the 
one judgment cannot determine another judgment which 
is of equal nature, no more than one obligation can 

determine another. | | 

Vide ſupra, , And we muſt, conn diſtinguiſh between caſes 
217—223. where the inſertion of parol contracts or agreements in 
| deeds, is merely by way of recital, or with a view to 
- Corrobotate them, and enlarge the remedy for enforc- 
ing them;, and caſes of the nature before alluded to, 
where the contract itſelf is intended to be put under 
ſeal, and turned into a ſpecialty : for, in the former 
_ caſes, the ſpecialty does not alter the nature of the 
contract; but the party having a right to require per- 
formance, may, at his election, proceed either on the 

parol contract, or the ſpecialty. 5 | 
Contracts, entered into by deed, cannot be di- 
\ charged or diſannulled, by act of the party, by __ 
5 : | | therekote, 
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therefore, the merely delivering up of an indenture f # 426. 1 
of covenant, bill, or bond to pay a ſum of money, 1 H. 5. 14, 13. 
will not diſcharge or avoid the obligations created by Bro. tit. Bar. 6g. 
them. Conſequently, it is no plea to an action of debt Oro. Jac. 99. 
upon bond, &c. to ſay, that the obligee re- delivered the Lutw. 358. 
bond to the obligor in lieu of an acquittance, if the egy me we 
obligee has regained the poſſeſſion of it. And, upon 2 Rolls Rep. 
the ſame principle, accord and ſatisfaction is no diſcharge 110. 8. C. Fal- 
of a covenant; for a covenant, being created by deed, wer 110. 
cannot be diſcharged but by deed. | 
Nay, even payment itſelf is no plea to a bond; for 

it muſt be diſcharged by matter of as high nature as 
itſelf; and, therefore, admits of no plea of any act of 
the obligor, but that of a releaſe under ſeal. | 

But, where a wrong, or default ſubſequent, together 
with a deed, gives an action to recover damages (which 
are only in the 3 for ſuch wrong or default; 
there, the damages may be diſcharged by matter of fact Snow v. Frank- 
or parol: as if one by indenture of leaſe, covenant to lin, Lutwich 
repair and maintain houſes in reparation, from time to 388. Alden v. 
time during the term demiſed; in ſuch caſe, accord and F 
* fatisfaQtion is a good diſcharge for the damages de- r label 
manded, by reaſon of the breach of the covenant : but caſe, Noy. 110: 
the covenant remains. 5 Ho 8. C. 6 Rep. 43» 

Although it be generally true that, at law, a parol 
agreement will not be admitted to contravene the terms 
of an agreement contained in a deed, or any other 
agreement in writing; yet, in ſome caſes, it is other- 
wife in equity: for there it is held, that parol evi- 
dence may be admitted to rebut an equity; and, a ſpe- 
cific execution being an equity, thoſe courts will, un- 
der ſome circumſtances, admit parol evidence to ſhew, 
that a written contract or agreement has been waved in 
part, or in the whole, or varied in the terms of it, by 
a ſubſequent parol agreement. As if, after a mortgage Lord Milton v. 
made with intereſt reſerved at five per centum, the mort- Edgworth, 6 
bagee, upon repreſentation by the mortgagor that the - Ka. ON. | 
eſtate will not afford to pay ſo high an-intereſt, agrees 
to reduce it to ſuch rate as a third perſon ſhall name, 
and the third perſon mentions three per centum, and that 
is aſſented to: in ſuch caſe, the latter agreement, although 
by parol, will control the former. And, if there be any 
denial of it, a court of equity will direct an iſſue to 
aſcertain the fact. | 5 

R | . Upon 
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[ * 428. ] Upon this ground the lord keeper, in the caſe of 
Gorman v. Sa- Corman and Saliſbury, ' diſmiſſed à bill, which w 
liſbury, r Vern. , pe | Md 70 
240. - © brought to haye an agreement executed in ſpecie. 

So in the caſe of Legal and Miller, it was held, that 
t bearing hard upon one of the parties was 
ment by parol being 


Legal v. Miller, | 
ſupra, et a Vez. an agreemen 
299. waived; a new and different agree 
ſhewn, | i 
And ſuch new agreement by parol, if in part executed 
on one ſide, will be decreed to be ſpecifically performed 
on the other. 1 ; | 
ig Ar. 522. Thus, where W. leaſed an houſe to N. for eleven 
38. a Eq. Ca. | | 88 "py 
Abr. 48. 16. years, and was to allow 20/. to be laid out in repairs: 
the agreement was reduced into writing, and executed 

by both parties. N. repaired the houſe; and finding 

that it would take a much greater ſum than the 200 

told W. of it, and that he would nevertheleſs go on 

and lay out more money, if he would enlarge the term 

to twenty-one years, or add fourteen years, or as many 

as N. ſhould think fit. W. replied, that they would 

| not fall out about that. W. afterwards declared that 
a] he would enlarge the” term, without mentioning any 
[ * 429. ] time in certain. On a bill to * compel an execution 
of the agreement according to theſe latter terms, the 

| Maſter of the Rolls ſaid, that, before the ſtatute, 

-written agreements” could not be controled by paro] 

.. agreements of a contrary import, or altering them, but 

that this was a new agreement; and the laying out the 

money was a performance on one part, - and that, 

therefore, it ought to be carried into execution on the 

. other part. | Wo . 

Vide infra. But we muſt carefully diſtinguiſh theſe ſort of caſes, 
from caſes of ſecret agreements, made to impoſe upon 
parties to other agreements, by altering the terms of 
them. | „„ ö 
e In all caſes where parol agreements are ſet up, in 
in Buckhonſe v. equity, to ſhew a waiver or alteration of contracts in 
Croſby, 2 Eq, Writing reſpeCting lands, a very clear proof of the for- 
Ca. Abr. 32,33. mer will be expected; for the ſtatute of frauds and 
| perjuries requires, © that all contracts and agreements 
concerning lands, &c. ſhould be in writing.” Now, 
an agreement to waive a contract for a purchaſe, is 2s 
much an agreement concerning lands, as the original 
contract itſelf is. And Lord Harwicke thought, that 


proof of a parol waiver of an agreement for a - | 
- | 1M 


nk & I. 


* of land by two perſons (one of whom was then tenant [*-430. 1 
of the land, and paid rent to the perſon on whoſe behalf 

the waiver was, and who was mortgagee of the eſtates ; 

and the other of whom was proved to have declared that 

he was to ſhare in the purchaſe) was inſufficient to diſ- 


charge a contract in writing. x BN > Fa 
And where, a decree having been made, the defen- ITC v. 
dant to a bill to execute the decree, by way of anſwer, , Chan. Ca. 8. 
ſet forth a parol agreement in bar, to which the 'plain- 8 
tiff demurred; the demurrer was allowed, though the 
agreement was ſubſequent to the decree: for, it was 
ſaid, that the decree thould proceed, and if the defen- 
dant would have advantage of the agreement, he muſt 
bring an original bill; becauſe, if he ſnould have ad- 
vantage of it by way of defence, one witneſs would 
ſerve his turn; but, if the defendant in his anſwer to an 
original bill denied the agreement, one witneſs would not 
convict him: 'fo that, by this way of anſwer, the plain- 
tiff in this ſuit would loſe the benefit of his anſwer in an 
original ſuit, inſtituted upon the latter agreement. Nin 
But, it is not only contrary to the letter“ and ſpirit L* 431. 
of the ſtatute of frauds and perjuries, but to the rules of ß 
the common law before that ſtatute was in being; to 
add any thing to an agreement in writing which is 
complete, and reduced into deeds and writings; by 
admitting parol evidence to explain it to have been meant 
to operate otherwiſe than the language in which it is en- 
vinced imports: and, therefore, ſuch evidence ought in : 
all caſes to be laid afide, and no advantage taken of it on 
either ſide. - | 
- Thus, where the portion of a wife appeared by ſet- Polt 2 Att. 
tlement, made on her marriage, to have been 5, 300. 384. ; 
and it was proved that, at the time the ſettlement was 
executed, the wife gave a bond, ſigned by her, to the 
huſband's father, in the penalty of 1400/. for ſecuring 
Joo. but the huſband in his own hand wrote at the 
bottom, I own this ro be my debt : Lord Hardwicke was 
of opinion, that he was obliged to lay out of the caſe all 
parol evidence that had been read to explain this tranſ- 
action, and that no advantage ought to be taken of it on 
either ſide, | 8 


So where, on a bill brought for dower the defendant, Tinney v. Tin- 
| | | | | the 2113 Atk. 8. 
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L * 432. J the heir at law, inſiſted, on the huſband in his life-, 
time gave a bond in the penalty of 1000/7. in truſt to 
ſecure to his wife 500/. in caſe ſhe ſurvived; and that 
it was intended at that time in lieu of dower; and that 
ſhe acknowledged it to be ſo; and offered to read evi- 
dence of her acknowledgment : the lord chancellor was 
of opinion, that parol evidence could not be allowed in 
this caſe, it being a caſe within the ſtatute of frauds and 
perjuries. | 8 | 3 
But we muſt be careful to obſerve the diſtinction, 
beween inſtances of the nature of thoſe laſt- mentioned, 
where the evidence offered is to explain a written agree- 
ment, complete in itſelf; and caſes were parol evi- 
dence is offered to ſhew, that ſomething, intended to 
be inferted in an agreement, has been omitted by miſ- 
take or fraud: for the latter is a very common defence, 
in a court of equity, to a bill for a ſpecific performance; 
and there is no doubt but that ſuch evidence ought to be 
received; and it is quite equal, whether it be inſiſted up- 
- on as a miſtake or fraud. 
Joynes v. Sta- Thus where a bill was brought to carry into execu- 
tham,z Atk. tion an agreement for a leaſe of a houſe during the life 
1 * 433- ] of the defendant's wife, which was written by the 
" plaintiff and figned by the defendant, the leſſor only, 
| who could not write, but made his mark. The de- 
fendant inſiſted by his anſwer, that there ought to have 
{| been a clauſe inſerted in the agreement, that the tenant 
_ ſhould pay the rent clear of taxes; but that the plain- 
tiff having written the agreement himſelf, had omitted 
it; and that the defendant, unleſs this had been the 
| agreement, would not have ſunk: the rent as he had 
1 ; done from 141. to 9l. per annum; and. the defendant of- 
| | fered to read evidence to ſhew that this was part of the 
| | agreement. And it was faid, that this evidence ought 
| | to be rejected, as contrary. to the ſtatute of frauds : but 
3K | Lord Hardwicke allowed the evidence of the omiſſion in 
the leaſe to be read. 3 
- So if, on an agreement for a mortgage drawn by the 
[| ibid. 339. mortgagee the mortgagor being a markſman (that is, 
1 unacquainted with the art of writing) the mortgagee 
omit to inſert a covenant for redemption, the mortgagor 
will, in ſuch caſe, be at liberty, in a court of equity, to 


| 

inſiſt upon reading evidence to ſhew the omiſſion, 8 | 
do, 

| | 


| 
| 
| 
| 
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So, if a mortgage be drawn in two deeds, ® one an [ 434. ] | 
abſolute conveyance, the other a defeazance ; and there | 
be an omiſſion by the mortgagee to execute the defeaz- | 4 
ance: the mortgagor ſhall be permitted to ſhew the miſʒ-—- 4 

e. | | 
— where, by agreement, the South-ſea com- South-ſeacom- 
pany were not bound to anſwer for any irregularity by . 85 
ſupercargoes, unleſs information was given in two 2 Vez. 3). 
months after their return home; the inſtrument was 
drawn up on board the ſhip and in a great hurry, and 
executed there by the party, who, when he got out to 
ſea and read it over, found it was ſix months inſtead of 
two, and brought a bill to be relieved againſt the va- 
riation in the inſtrument; Lord King ſent it to an iſſue 
on the queſtion, Whether it was the original agreement 
that it ſhould be two inſtead of ſix months ? and the ver- 
dict being in favor of the plaintiff, that the agreement 
was deſigned to be in two months, a decree was made to 
relieve the plaintiff againſt any difficulty by that varia- 
ers | 

But the true ground upon which the laſt-mentioned 
deciſions appear to me to reſt, is, that the proof offered is | 
no variation of the 7 per but conſiſtent therewith, - , l | 
and & explanatory of it only; and that ſtrong circumſtan- [ 43% 4 
ces of fraud or miſtake pervade all of them : for ſuch evi- 
dence is never ſuffered to contradict or explain away an 
explicit agreement; becauſe that is, in effect, to vary 
it in reſpect of things ſpecifically expreſſed therein : and 
courts ought to be very cautious in admitting any evi- 
dence to ſupply or explain written agreements in ſpeci- 
he circumſtances expreſsly ſtipulated ; for otherwiſe, the 
ſtatute of frauds would be eluded, and the ſame uncer- 
tainty introduced by ſuppletory or explanatory evidence, 
—_ that ſtatute has A reste in reſpect to the primary 
object. TE Ws 

Thus where M. and H. had the occupation of cer- Meres, et al.v. 
tain cloſes of lands belonging to M. called A. Cloſe 22 0 
and B. Meadow; and C. and his partner came to an ©7* 
agreement with them, by a memorandum in writing 
ligned by all the parties, and atteſted by one D. where- 
by C, and his partner agreed to exchange their copper- 
mill, Cc. with M. and H. in conſideration of the graſs - 
and veſture of hay to by taken'by C. and his partner off 
B. Meadow, and articles were to be made accordingly ; 
but no mention was made in the agreement reſpecting A. 


Cloſe, 


[* 436. ] 


— 


* 
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Cloſe, and only of * a ſpecial particular intereſt in B. 


Meadow. Upon this tranſaction à queſtion aroſe at 
niſi prius on an action of treſpaſs, whether C. and his 


partner were not entitled to the poſſeſſion of A. Cloſe, 


Preſton v. 
Merceau, 
Black ſt. Rep. 


1249. 


1 437-] 


as well as the hay of B. Meadow ? and to ſubſtantiate 
this claim, D. the ſubſcribing witneſs, was called, and 


proved the written agreement, and further depoſed that 
it was, at the time of ſigning the agreement, agreed by 


the parties by parol, that C. and his partner ſhould not 


| * have the hay off B. Meadow, but alſo the whole 


poſſeſſion of the ſoil and produce of A. and B. And the 
queſtion was, whether this evidence was admiſſible? Fr 
per cus iam, We are all clearly of opinion, that no paro] 


evidence is admiſſible to diſannul and eſſentially to vary 


a written agreement. | 5 
Upon the ground of theſe diſtinctions it was alſo de- 
cided in the court of Common Pleas, on an action on 


the caſe for uſe and occupation of an houſe, of which 
it was agreed in writing, a leaſe ſhould be let by A. to 


B. for twenty-one years, at 26/. per annum, to com- 


mence, &c.; that parol evidence, offered by the plain- 


tiff on the trial, to ſhew that, beſides the 26/. per 
annum, the defendant had “ agreed to pay 21. 125. 69. 
a year, being the ground-rent of the premiſſes to the 
ground-landlord (but no evidence offered of the actual 
payment of ſuch ground-rent) was inadmiſſible. And 
there upon Lord C. J. De Grey nonſuited the plaintiff, 
And on motion to ſet aſide the nonſuit, the rule was 
diſcharged, Plackflone and Nares Juſt. obſerving, that 


this was a poſitive agreement that the tenant ſhould 


pay a ſpecific rent of 26/. could the court then admit 


proof that this meant 28/. 12s. 64, It was nothing to 


the tenant to whom the rent was to be paid, if he was 


obliged to pay more than his contract expreſſed. The 


court could neither alter the rent nor the term, the two 


-- Supra 432. 


things expreſſed in the agreement. With reſpect to 
collateral matters it might be otherwiſe, the plaintiff 
might ſhew who was to put the houſe in repair, or the 


like, concerning which nothing was ſaid; but he could 
not, by parol evidence, ſhorten the term to fourteen, . 


or extend it to twenty-five years, or make the rent other 
than 261. a year. Blackſlone, Juſt. ſaid, that the caſe 
of Joynes and Statham, was the caſe of a mere execu- 


tory act, in which the maſter was to ſettle the proper 


covenants, and therefore had a right to enquire who 


was 


— 
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was to pay the taxes. Beſides, there were ſtrong [ 438. ] 
ſuggeſtions of fraud in making the written agreement, 
as one party could neither read nor write. FAN | | 
And, except in the inftances before-mentioned, the 2 Wilſ. 276. 
rules of evidence are univerſally the fame in courts of 
law and courts of equity. Therefore if, in the betore-- 5 
mentioned caſe of Meres and Anſell, a bill had been Supra 435. 
filed in equity for a ſpecific performance of the agree- 
ment; the court would not have admitted the parol 
evidence there tend ere. | 
But to return to the ſubject of diſannulling contracts 
or agreements. | | | 2 , 
Where the right and obligation meet, and unite in 
the ſame perſon, the contract, generally, is thereby 
diſſolved; for, ſince a man cannot be hrs own creditor 
and debtor, it follows, that if a man becomes repre- 
ſentative to his debtor, his action ceaſes, there being 
no object on whom it can attach. This is termed in 
the civil law cenfiſion. Therefore, if the creditor 
make his debtor his executor, the debt, as between them, 
is vaniſhed. EE hos | Wt 
So, if a man be bound in an obligation to * a feme C 439.1 
' ſole, and afterwards take her to wife; the contract is 1 H. 3. 16. a b. 
diſſolved, by act of law, by the union of the right; 
and the obligation in him. | | P 
Again, if a man had been indebted by bond to a Lid. 
villain, and had afterwards purchaſed the manor to 
which he was regardant; the obligation had, by act of 
law, becn gone. 6 | 


And, ſince the ſtatutes for ſetting off mutual debts, 2 _ 

have been enacted, contracts creating debts, may, in 22. 8 Geo. 7 

caſes where the ſums are equal (provided the debts are cap. 4. 

of the ſame nature) be extinguiſhed by compenſation : 

as by oppoſing debt to debt, whereby a'man ceaſes to 

owe me, becauſe I owe him as much of the ſame kind, 

by a contract of the ſame nature. For, ſince, where 

debts are mutual, I muſt, if I receive, immediately 

refund as much; the legiſlature, to abridge ſuch need- 

leſs payment, allows each party to pay himſelf by re- 

taining his own, and to plead the one in bar to an ac- Bull. ni. pri. 

tion for the other. EH 1 ä 179. 0 
But where the ſums are unequal, there, the leſſer ; 

* be ſet off, and will be a diſcharge of the contract 

ro tanto. | | | ER | 


mw 


But, 
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| ['* 440. ] But, this mode of compenſation does not take place, 
KS except between thoſe who are creditors and debtors to 
Ibid. each other in their own right; and, therefore; a debt, 
$4 due to a man in right of his wife, cannot be ſet off in 
1 1 an action againſt him on his own bond. 
wid. So a ſet off. cannot be pleaded to a bail bond, not 
aſſigned to the party; becauſe it is not within the 8 
Geo. 2. ; for that ſtatute relates only to bonds condi. 
tioned to pay money, and not to bail bonds: nor. is it 
EE -*-[Þ within the 2 Geo. 2.; becauſe the plaintiff does not 
| bring the action in his own right, but as truſtee for 
another. a | 5 
oY But, if there be mutual debts ſubſiſting between z 
* man's teſtator and J. S. The executor will be indem. 
| nified in ſetting off J. S. 's debt 7 his reſtator's 
without bringing an action againſt him; for, fo far 
the executor and his teſtator may be eſteemed the fame - 
- perſon: and, therefore, compenſation may take place 
between him and his teſtator's creditor, in like manner 
as if his teſtator had been living. | | 
It was formerly doubted, whether marriage was not 
1 act of ſuch a nature, as to * extinguiſh any contract 
wy 441. 1 of agreement made between the intended huſband and 
wife previous thereto, where no truſtee was interpoſed, 
1 Thus where B. * being a widow, and ſeiſed of a 
* Chute, et al. Jointure worth 7ool. per annum) made ſuit to her to 
1 Ch. Ca. 21. marry her, and, ſhe agreeing to it, he, before the 
a marriage, * with her, by deed in writing, that 
8. L. Pridpeon, it ſhould be lawful for her, or ſuch perſon as ſhe ſhould 
v. Pridgeon, appoint, during the coverture, to receive and diſpoſe 
8 ding , Da- Of the rents of her jointure as ſhe pleaſed; the deed wa 
— — put into the hands of a perſon who had formerly been 
Quezre, If here A 's agent, and after the marriage, A.'s agent uni- 
wy not an *- formly received the rents of the jointured lands, and 
ndonment by ; . 
thewife? Conſtantly, with the approbation of A. accounted for, 
| and paid the ſame to B. but after B.'s death, A, exhi- 
bited a bill againſt her huſband's executor and the 
agent, charging 1000/. to have been received in Bs 
life-time, and to be reſting in the agent's hands un- 
accounted for, to which ſhe made title under the agree- 
ment made between her huſband and herſelf befor 
marriage: upon the hearing the court declared, that 


| this agreement made before marriage with A. herſel, 
EE | | was 


AGREEMENTS. : 
was immediately by the & marrriage extinguiſhed, and [ 442. ] 


refuſed relief thereupon. | ney, 
But a diſtinction was made, at law, between a pro- 
miſe which was not to be executed until after the co- 
verture determined, and a promiſe to be executed dur- 
ing the coverture : the former having been held not to 
be extinguiſhed by the marriage, as the latter was 
clearly held to be. ; | EO 
© This point appears to have been firſt agitated in the Smith, et uxor 
caſe of Smith and Anne, his wife, againſt Feaferd z v. Stafford, 
wherein the former declared that, upon ſpeech of mar- Hob. 216. 
riage had between Anne and the defendant's teſtator, 
he promiſed if ſhe would marry him, and he died before | 
her, he would leave her worth an hundred pounds; and | ; 
that ſhe did marry him, and that he died and left: her | i 
not worth an hundred pounds. And, upon non- aſ- 
ſumpſit and verdict for the plaintiff, it was moved in 
arreſt of judgment, that the 'promiſe was releaſed, in 
law, by the marriage: againſt this it was objected, 
that the action could not ariſe during the coverture; for 
it was not to be performed until after the death of him 
who made the promiſe. And, on this ground,“ it was - , 
held by three judges, agaihſt the opinion of Hobart, [ * 443 1 
that the action well lay. 5 | Wy 
A ſimilar judgment was affirmed in a writ of error  ,.._ 
in the Exchequer Chamber, in the caſe of Clarke and Thompſon, 
Thompſon, the above caſe being there cited as in point. Cro. Ja. $71. 


Hob. 216. 


. And, in the caſe of Gage and Acton, it was held by Gage v 1 
- Gould and Turton, Juſtices, againſt the opinion 08. HI : 9 
le Halt, C. Juſtice, that a bond conditioned to be void, th /# 
bg in caſe the obligor and obligee intermarried, and the L 9 
of obligee ſurvived, and the obligor left her 1000}” was 1 
rg not extinguiſhed by the marriage; becauſe to avoid it i 
of would ſubvert the marriage agreement. And they 1 
8 held, that the debt was only ſuſpended, and the rather, 4 
1 becauſe it was not payable during the coverture, but 1 
* was a debt on contingency; ſo that if the feme dum # 
TY ſola had releaſed all demands, the debt had not been 1 
_ extinguiſhed, _ Þ 1 
0 And, in the caſe of Pridgeon and Pridgeon, a like 1 
fore diſtinction was taken in equity, between an agreement — * 'Y 
that betwixt baron and feme made before marriage; that the , CR. C. 1 75. 1 
el, wife might, by will, diſpoſe of part of her eſtate, or Et vide Smith | 
was EL = for . Stafford, i 
/ 


* 

\ 
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L444. ] fora thing “ which was future to the marriage, and an 
e 571. agreement which was to be carried into execution dur- 
575 7 ing the coverture : inaſmuch as, in the former caſe, the 

agreement was held not to be diſſolved thereby, upon 
the ground, that it was no duty during the coverture; 
whereas, in the latter caſe, the agreement was extin- 
guiſhed by the marriage. | 
And ſince agreements, for ſettling eſtates to the ſe. 
parate uſe of the wife on marriage, have become very 
frequent, courts of equity, and alſo courts of law, 
have viewed the ſtipulation entered into bY the parties 
| on the occaſion of marriage in the moſt liberal way; 
Videz Vex. 191. and it is now undoubtedly ſettled that, where there is 
Ibid. 665. an agreement between huſband and wife only, before 
marriage, that the wife ſhall have to her ſeparate uſe 
either the whole or particular parts of her perſonal 
eſtate, ſhe may diſpoſe of it by act in her life, or by 
will, and that by either of theſe modes, though no- 
thing be ſaid of the manner of diſpoſing of it, 
Contracts and agreements may alſo be annulled or 
altered by act of the legiſlature; for, in all cafes of 

þ contracts and agreements, the parties mult be ſuppoſed 

C* 445. J not to have conſented, & but under a tacit condition 
that they ſhall be diſcharged, if the ſtate throw any 
obſtacle in their way. 6p 
Winaindton Thus where A. brought ' 10,000/. South-ſea ſtock of 
v. Briſcoe, B. on the 10th of Augaſi 1720, for which he agreed to 

8 Mod 51, pay 11, 250. and had paid 3ooo/l. part of the money, 
. and B. promiſed to give him receipts for the 10,000, 
bury, 5 Brown ſtock as ſoon as the books of the company wer? open; 
Par Ca. 269. but, before they were opencd, an act of parliament was 
OT eee made, proh;biting any more receipts to be given out, 
Vailes, 2 c. Whereupon A. brought his action againſt B. for 
Will. 21:8. the 30007. he had paid A. as ſo much money received 

to his uſe; the queſtion was, whether the failure to 
deliver the receipts ſhould ſubject B. to this action; or 
%" whether B. might not have an action againſt A. for 

the remaining 8250/.? and the court was of opinion, 
that the agreement, having become impoſlible to be 
performed by reaſon of the act of parliament interven- 
ing, ſhould prejudice neither party. | 

But if the legiſlature interfere, ſo as to render a per- 
formance as to part only of the thing. contracted for il- 


l-gal; the agreement will, nevertheleſs, be binding t 
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to the reſidue, * and a court of equity will enforce the [ * 446, ] 
execution of it; for, in ſuch caſe a man is bound in | 
conſcience to do all that is in his power, the interpo- 4 
ſition of the legiſlature not diſcharging the parties from 
the performance of ſo much of the contract as remains 
lawful: therefore where a dean and chapter, before v | 
: : , ide Dr. Ret- 

the diſabling act made a leaſe of lands in London to build teſworth v. 
on for ninety- nine years, and covenanted to renew, at Dean and 
the expiration of that term, for ninety-nine years more; Ion St, 
they were decreed, although the covenant was entire, Ca. az. ag 
to make ſuch a leaſe as was in their power; namely, a Ca. in Ch. 65. 
leaſe for forty years, which was allowed by the ſtatute 3 Pro. Par, Ca. 
of the 14 Elig. . 11, N e Saaur | 

And a man may be diſcharged from his contract or 10 Mos. 
agreement by the act off God; for when a thing is | 
preſcribed to be done or omitted, if, by the act of 


God, the thing ſtipulated become phyſically impoſſible, —ů— 


me perſon obliged ſhall not receive any prejudice for 
not executing what is ſtipulates, if every thing be per- 
formed without laches, that the parties might perform: 
becauſe it would be unreaſonable, that thoſe things 
which are inevitable, which no induſtry can avoid, nor 
policy prevent, ſhould be conſtrued to the“ prejudice * 447] 
of any perſon in whom there was no laches: as if a 33 E 3. C. 2 
leſſee covenant to leave a wood in as good plight as it Noy's Max, 35. 
was ia at the time of the leaſe, and, afterwards, the Nep. 98. 
trees are blown down by tempelt, the covenant is dil- 
charged guia impotentiam excuſat legem. gt 
And there is no difference in this reſpe&t between a 
covenant and an aſſumpſit; for an aſſumpſit is a cove- 
nant by pars, and a covenant is an aſſumpſit by deed. 
And the law is the ſame, where a thing which is due 
in ſpecie, ſo that it cannot be diſcharged by an equiva- 
lent, is deſtroyed without any default in the debtor, or 1 
any delay in returning it. 
Therefore, where in allumpſit, the plaintiff declared williams v. 
that, in conſideration that he had lent a grey gelding Hide, e. 
to C. to his uſe to ride, &c. C. then and there pro- n 
miſed to re- deliver it when required, but that he had 
not done ſo, although he had. been required; and C. 
replied that the horſe, in conſequence of divers diſeaſes, 
died, whereby it could not be re-delivered : this, on 
demurrer, was held a good plea; for, performance be- 
Vox. I. g ing 
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ing become * impoſſible by the death of the horſe, the 
contract was diſcharged. | 
So, if A. contract with B. to ſerve B for a year for 


20s. to be paid at two ſeveral times, and B. die after 
the firſt time paſſed, and before the laſt time of payment; 


A. ſhall be barred of the reſt of the ſalary; for, by the 


death of B. he cannot ſerve him, and, therefore, the con- 
tract is determined. 55 

But although an agreement cannot, by reaſon of the 
act of God, be performed according to the words, the 
party ſhall, nevertheleſs, perform it as near the intent 
of the agreement as he can. | | 

This was ſo determined in the caſe of Chapman and 
Dalton, in Phwden. There, a covenant was made in 
a leaſe for twenty-one years, that the leffor, after the 


expiration of the ſaid term, ſhould make, or cauſe to 


L * 449- ] 


be made to the leſſee and his aſſigns, a further demiſe of 
the lands ſo letten for a term of twenty-one years, 
next and immediately following the aforeſaid term of 
twenty-one years before named, in the faid indenture 
aforeſaid ſpecified and contained, Sc. The leſſee died 
#*within the firſt term: and the queſtion was, whether 
the executor of the executrix of the leſſee, had a right 
to call for the new leaſe. And it was contended that, 


by the death of the leſſee, the covenant became impoſ- 


ſible to be performed by the act of God; for, that the 
new leaſe ought to be made unto the leſſee and his aſ- 
ſigns, and he is dead before the time limited for the 
making it, and therefore the leaſe cannot be made ac- 


_ eording to the limitation; for it ought firſt to veſt in 


the leſſee, and the party ought not to perform it in 


other manner than the agreement was made. But it 


was contended on the other fide and determined, that, 


admitting the meaning of aſſigns here to be, that it 
ſhould be only to him and to his aſſigns, as habendum 


to him and his to affigns, ſo that afligns were words of 


limitation; yet the leſſor ought to make the leaſe to 


the executor of the executrix of the firſt leſſee, and that 
he ſhould not be diſcharged of the covenant by the death 
of the firſt leſſee to whom it was made: becauſe. the 


| ſubſtance of the agreement was that the eſtate ſhould 


be made, and that the intereſt ſhould be had and the 


perſon to whom it ſhould be made was not the princi- 


pal point of the agreement. And when the leaſe was 
EC: limited 
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limited to be made at a “ day to come, it was then [* 450. ] 
known and conſidered by each of the parties, that he 
to whom the leaſe was made was ſubject to death, and 
that it was probable he might die before the leaſe was 
made. And therefore it could not be preſumed that 
the party intended to have the agreement diſſolved by 
his death, or that the other intended by ſuch event to 
be diſcharged from making the leaſe; but it ſhall be 
preſumed that it was the intent of both the parties that 
the leaſe ſhould be made, notwithſtanding the death of 
him that ſhould take it. And he has left others behind 
him able to take the leaſe, viz. his executors; and 
he who is to make it receives no more damage by mak- 
ing it to the executor, than by making it to the teſtator. 
Therefore, although it is impoſſible for him to perform 
the covenant according to the words, yet he ſhall per- 
form it according to the intent. | 
Upan the ſame principle, where a condition of a bond 
was to ſettle certain lands in ſuch a manor by ſuch a day, Holtham v. 
and the obligor died before the day, ſo that the bond was Ryland, 1 Eq, 
ſaved at law by the act of God; the lord chancellor not- C. _ 18 
withſtanding decreed the lands to be ſettled; and fo it aas 
often been done. | 
* The parties to a contract or agreement, may diſ- 
charge it by any collateral ſatisfaction _— upon. * 
As if A. be bound to B. to pay him 100/. B. may take Wied 5. 
any collateral ſatisfaction for it. . 
But the act of a third perſon will not vary a contract 
or agreement: as if A, bind himſelf in a bond, with ay. 
condition that a third perſon ſhall appear to an action 
upon eight days warning, and that if he be condemned, 
then A. will anſwer the condemnation. If the third 
perſon appear in an action without eight days notice, 
and is condemned, that ſhall not forfeit A.*s bond; 
tor he being a third perſon, cannot do an action to 
alter the terms of A.'s agreement. So, if A. be bound 
to B. on condition to pay C. 100/. there C. ſhall not 
receive any collateral ſatisfaction to ſave the bond; for 
he cannot alter the terms of an agreement made between 
ſtrangers. | 
So, if A. aſſume that, if B. who has taken out ad- 
miniſtration to C. will, at the inſtance of D. relinquiſh Leate'scaſe,W; 
the adminiſtration, and conſent that A. ſhall have it; Jones 441. 
that he will fave D. harmleſs of a bend in which he 
N i 2 N 18 
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U * 452. T is * indebted to C. and B. relinquiſh the adminiſtration, 
but not at the inſtance of D. this will not entitle D. to, 
recover upon this aſſumpſit. 


— 
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